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I HAVE pcrufed this Treatife, intitled, 
The Twelfth Part of the Reports of 
Sir Edward Coke, Knight, and I do f upon 
my reading thereof, conceive the fame to 
be his Collections, and that the printing 
of the fame (containing very much good 
and ufèful learning) will be for the good 
of this nation, and of the profeflbrs of 
the common law. 



The fécond of February, 



EDW. BULSTROD, 



A 3 



s 



Et 



Th 



Pri 






THÉ 



REPORTS 

O F 

Sir EDWARD COKE, Knt. 

IN ENGLISH, 

IN THIRTEEN PARTS COMPLETEi 

WITH 

9 

REFERENCES to all the Ancient and Modern 
BOOKS of the LAW. 

Exa&ly translated and compared with thcFirft and Laft Edition 
in F r e n c h, and printed Page for Page with the fame. 

TO WHICH AH MOW AD DID, 

THE RESPECTIVE PLEADINGS, 
IN ENGLISH. 

VOL. VII. 

The. Whole newty revised, and carefully corrected and translated, 
with many additional NOTES and REFERENCES, 

By GEORGE WILSON, Serjeant at Law. 

LONDON, 

Printed for J. Rivikoto» and Son*, St. Paul'» Chnrch.yard ; W. Owin 
Fteet-ftreet; T. Longman and G. Robinsoh, Pater- oofter Row; G^ 
KiARtiY, Fleet-ftreet; W. FLEXNirand W. Catbk, Holborn;E.B»ooKt) 
Bell-yard, Templcbarj and T. Whiilmn and Co. Fleet-ftreet. 1777. 



THE 



TWELFTH PART 



O F T H E 



REPORTS 



O F 



Sir EDWARD COKE, Knt. 



Of divers Refolutions and Judgments given upon folemn Arguments» and with 

treat Deliberation and Conference of the reverend Judges and Sages of the 
•aw, in Cafes of Law, the moft of them very famous, being of the (ting's ef- 
pecial Reference from the Council -Table, concerning the Prerogative : as for 
the digging of Sal t-Petre, Forfeitures, Forefts, Proclamations, Sec. And the 
JurifdiSions of the Admiralty, Common Pleas, Star-Chamber, High Com- 
miffion, Court of Wards, Chancery, Sec. And Expofitions, and Refolutions 
concerning Authorities, both Ecclefiaftical and Civil, within this Realm. 
Alfo the Forms and Proceedings of Parliaments, both in England and Ireland; 
with an Expoûtion of Poynings's Law, Sec. 

The FIFTH EDITION carefully correûed; with additional 
References to all the later Reports. 



With two exaâ TABLES, the one of the Names of the Casks, and the other 
of the Principal Matters therein contained. 



By GEORGE WILSON, Serjeant at Law. 
/far eft Legts condendi a»thmtas % ubi nin tfl obfdUndi ntcfffltas, & e cenvtrfi. 
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OATH ex officio, 27 
Oath before J uft ices, 
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Ogle (Lord) his Cafe, 107 
Oldficld'a Cafe, 71 



PARDON, 
Parliament in 
land, 109 

Parliament forms and or- 
ders, s 15 
Piracy, 73 
Pramunire 9 37 
Prerogative of the King 
in Salt-pet re, 12 
Privilege of Priefts, 100 
Proclamations, 74 
Proftor's Cafe, 118 
Prohibition, 59 
Prohibitions del Roy y 6$ 
Prohibition, court cede- 
fiaftical, 65 
Prohibition, none after 
the writ De excommuni- 
cato babendo, 76 
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Writ De barciko combu- 

V. rendoy 20, 93 

VAUX (Lord) his Y. 

Cafe, 93 

-y ORK, the Lord Pre- 
X' fident'sCafe, 50, 5? 
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Part XII. 



FORD and SHELDON's Cafe. Page to 

Pafcb. 4 Jacobi Regis. 
In the Exchequer-chamber. 

IN an information in the Exchequer-chamber for the King, information <m 
againft Thomas Ford, Efq. Ralph Sheldon, Efq. and di-' a forfeiture for 
vers others; the cafe was thus* ^Hawks'acie. 

Thomas Ford was before the ftatute of 23 Eliz. a reçu- st. i 3 ei. c. 1/ 
fent ; and for money lent to Sheldon, fome before 23 Eliz. 10 c u . <;*. 
and fome after, took a recognizance in the names of the other 1 LfônViIo. 
defendants, and took alfo a grant of a rent-charge to them in Poft. 131. 
fee* with condition of redemption by deed indented: and the * B 

recognizance was conditioned for performance of covenants in 
the faid indenture, and afterward the ftatute of the 29 Eliz. St. 39 El. c 6. 
was made, by which it was ena&ed, that if default of pay- Hob * 20 *' 
ment was made in any part of payment (viz.) of 20I. for 
every month, &c. That then and fo often the Queen's Ma- 
jefty by procefs out of the Exchequer may take, feize, and 
enjoy all the goods, and two parts, &c. And after the faicl 
aâ, and before the 34th year of the reign of the late Queen, 
Ford lent divers other great Aims of money toSbeldon, and for 
aflurance of it, took a rent- charge by deed indented, with 
condition of redemption : and took alfo feveral recognizances 
in the names of fome of the other defendants, for performance 
of covenants, &c. as is aforefaid ; which recognizances did 
amount in all to the fum of 21000I. all which were to the 
ufe of the faid Ford, and to be at his difpofttion, and they 
were forfeited : and afterward, viz. 41 El. Ford was con- 
vint of recufancy, and did not pay 20 1. per menfem, according 
to the ftatute. And, if upon all this cafe the King fhould 
have the benefit of thefe recognizances, was the queftion. 

And this cafe was debated by counfel learned on both 
fides in court. And it was objected by the counfel of 
Ford, that if the recognizance had been acknowledged to. 
Ford himfelf, they fhould not be forfeited to the King, for * 
tjofi ftatute fpeaks only of goods. And debts are not in-.sco. 33. 

eluded W"*- "f • 



Ford and She ldoîTs Cafe, , .Part XII, 

eluded within the word {goods.) And therefore, tf die King 
grant all the goods which came to him by the attainder of J. 
£>. the patentee ihall not have debts due to him, for that the' 
grant only extends to goods in pofleflîon, and not to thirigs in' 
aftion. And this a& is a penal law, and '{hall not be ex> 
tended by equity. 

. 2. It was objeâed that thefe recognizances were acknow- 
ledged, to perforin covenants in ah indenture concerning à 
a rent charge; and therefore favours of the realty, and are. 
not within the intern ion of the faid aft, which fpcab only oï 
goods» '. 

.3. No fraud or covin appears in the cafe 5 and then foraf-" 
/ much as no a£k of Parliament extends to this cafe, it was"" 

faid, that the common law doth not give any benefit 'to the 
King : for at the common law, in a far ftrongcr cafe, 'if Cef* ' 
Page [2] tuy que ufe had been attaint of treaibn ; this ufe fondmuch * as 
it was but a truft and confidence, of which the law did not '. 
take notice, it was not forfeited to the King, and could not 
be granted: and if an ufe {hall not.be forfeited, of which' 
there (hall be a foffiffi* jrotris, & 'e and which {hall defcend 
to the heir, 4 muUefmfari a mere truft and confidence (halt 
, not. fas forfeited. 
St. *q El. c. 6. 4 le was objeôed, that if the forfeiture fri this cafe at the ' 
'iic^. 32. b. bar accrues to the King, by the flatute of 29 EHz. it ought to 
• * C«. 33. be by fatfceof this word (* goods:) but that (hall not be with-' 
our qucftion in this cafe. For Ford hath not any goods, but 
only a mere truft and confidence, which is nothing in con fi- 
de ration of law. 

And the court cannot adjudge that thefe recognizances be- 
long to the King by equity of the faid (brute, becaufe it is 
penal 1 aifo one recognisance was taken in the names of 
fume of the other defendants, before the, ftât u te of the 29 Ell 
which gave the forfeiture. < 

And for that reafon, it cannot be imagined that it was to 
defeat the King of a forfeiture, which then was not, in ejfe t ' 
but given afterwards» 
* . ; As to the firft obje&ioni it was anfwered and refolved by * 

ail the Barons, and by Popham Chief Juftice of England, 
and divers others of the Juftices, with whom they confer- 
red, that if the recognizances had been acknowledged to the 
party htmfelf, that they were given to the King without 
queftion ; for pcrfonal adions, are as weil included with- 
in this, word, gtids, in an a& of Parliament, as goods - 
in poflcflion. But inafmuch as ^y the law things in ac- 
tion cannot be granted over, for that caufe by his general 
grant, things in a&ion (which only he may grant by his 
prorogative) without fpecial words pafs not; for what he 
Can grant only by his prerogative, can never pafs by general 

words» 



Part XII. Ford and Sheldon's Cafe. 

ward*. And it was affirmed, that fo it bad Wn refolded be- 
fore, thai; is to fay, that debts were forfeited to the King by 
ttip {aid aft of the 29 Eliz. And where the ftatute faith, 
u fball take, feize» and enjoy all the goods, and two parts,'* 
&c Although a debt due to a recufant cannot be taken and 
feifed, yet jnaunuch as there is another word, viz. tnjoy y the 
King may well enjoy the debt ; and by procefs out of the Ex- 
chequer levy it, and fo " take and feife" refers to two parts 
of lands in pofleffion, and mjey relates to goods; 

.As to the fécond objection. Anfwer, that it was originally 
for the loan and forbearance of money. And as well the re- 
cognizance as the annuity were made for the fectirity of the 
payaient of the laid money : alfo when the recognizances are 
forfeited, they are but chattels perfonal. 

As to the third obje&ion. Anfwer, there was covin appa- 
rent : for when he was a recufant continually after that fta- 
tute of the 23 Eliz* and for that chargeable to the King, fcr 
the forfeiture given by the* fame aft* it (hall be intended that 
he took tbefe recognizances in the name of others» with an 
intent to prevent the King of levying of the forfeiture: and 
alL the recognizances, which were taken m other men's 
names after the kid aâ, {hall be presumed in law to be fo 
taken, to the intent to defeat the King of his forfeiture : true , 1^ 17a. w 
it ib that an ufe or truft fliall not be forfeited for treafon or 
other offence by the common law, becaufe it is not a thing of 
which the common Jaw taketh any notice, for that dftuj que 
ufty 1>atb neither jus in rt f nor jus ad rtm ; but by the com- 
mon law», when any aâ is done with an intent and purpofe 
to defraud the King of his lawful duty, or forfeiture by the 
common law, or act of Parliament, the King (hall not be 
barred of his lawful duty and forfeiture per oMrquum, which * 
belongs to him by the law, if the a& was done dt dirtfto. 

And therefore if a man outlawed buy goods in the names 
of others, the King (hall have the goods in the (âme manner, 
as if he tiad taken them dire&ly in his own name : fo if any 
accountant to the King purchafe lands in the names of others, 
the King (hall feize thofe lands for money due unto him. • 
• And this appears by the cafe of Walter Cbirton, Trin. 24 Ed. Page [3J 
3. Rot. 4, in Staccariâi where the cafe was, that Walter de Chir- 
ton was indebted to the King 1 800I. which he had received of 
the^ng's trcafurc, and did purchafe certain lands with the' 
KiixgV money ; and by covin had cauied the yendor to en- 
feoff his friend? in fee to defraud the King, and notwithftand* * 
ing took the profits himfelf: and afterwards Walter Chir- 

ton '• 



Ford and Sheldon's CaTc. Part XIÏ. 

ton wa9 committed to the Fleet for the faid debt. And all 

the matter was found by inquifition, and by judgment the 

land was feifed into the King's hands quoufque ; for in the cafe 

3 Co. ii. b. of the King, an au done by covin, per obliquum% fliall be. 

I Co. V-u*^ ec l ual t0 an aft donc ** dire£Ï9 * to the P vt > hî^felf * foç Rex 

io Co. ir*. b. f aller e non vult t falli autem non potejl : fee another precedent, 

ii Co. 90. «• Trin. 24 Ed. 3, Rot. 1 1. exiraâtum Rtgis % where one Tho- 

9 2 > 93 *• rnas Favell was Collector of tithes and fifteenths, and was feif- 

5 ^ ' ed of certain lands in fee-fimple, and having divers goods 

Hjr.Jr. 25, 26. and chattels, Die intromiffionis de tolieflhne .& leva ti one of 

x Vent. 132, tenths and fifteenths, languidus in exit etnii aUtnavit tenementa 

» fua C5f bona 1$ cat alia diver fis perfonis % and died without heir 

or executor. In this cafe by the prerogative of the King» 

procefs was made as well againft the terre-tenants, as againft 

the poffcflbrs of the good$ and chattels, although they were 

not executors, &c. . Ad computandum pfo c$lleflione pradiftë fcf • 

û â refpondendum^ iff Satisfaciendum indt . R$gi % &c . Et hoc p$r 

Canceltarium Angiia et capitales jujliciariês . Anglia, it aliorum 

ju/iiaariorum utriufqtie Band \ quod nota bene.* , 

As to the fourth objection, non re//rt 9 whether the duty to . 
accrue to the King by the common few, or. by ftamtt; ; but 
be it the one way or the other» no fubterfuge that thç party . 
can ufc, can defeat or defraud the King : ,and although, one 
of the recognizances wa$ taken. before the flat, of 29 £1» yet 
thai was to his ufc, and for that it is in the nature of a chat- 
tel In him, and was taken in the names of others to prevent . 
the Queen of her forfeiture* which (he migjit have by the *£k 
ci 2$ El- and although Ford was not convict until 41 El. 
that is not material, fof at. all tirnes before that, he was jOub- 
jecl to a forfeiture for hiçrecufaney. 
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Lord St. JOHN verfus Dean, &c. of 
Gloucefter. Pafch. 4 Jac. 1. 

In the. Chancery, 27 J un. zqEliz. inter Jo- 
hannem Dominum S* John de Bletfo querentem* 
& Decanum & Capitalem Gloceflria Defen- 
dentes. 

THE cafe was, that the plaintiff brought a Square impedit Appropriation. 
in the Common Pleas, againft the defendant for the ^^ct^T 
church of Penmark in the county of Glamorgan ; which fuit cery . 
was ftaid by aid prayer, and the record was removed into the See Watfim'i 
Chancery ; upon which the plaintiff moved for a Procedendo^ ^j^™'"* 
and upon Oyor of caufe, before Sir Thomas Bromley Lord ^ u &£ 
Chancelier, in t the prefence of Sir Gilbert Gerrard Matter of Cotton 1 * Re- 
the Roll*, and,Shute and Wyndhara Juftices, and Popham f£j?\£* 
Attorney,, and Egerton Solicitor of the Queen, the Plaintiff l $l ^^ 
(hewed a gift in tail of the faid advowfon made to his ante- 
ceflor, in *he j8 R.-2, and a verdift for his anteceffor in the 
iaH. 8. and a prefentation by his grandfather to the faid 
church, of a Clerk who was admitted, inftituted, and induc- 
ed, with poflèffion for certain years, and divers other mat- 
ters to prove the. title of the plaintiff; and yet for this, that 
the defendant and thofe from whom he claims, time out of 
mind, had had the, poffeffion of the parfonage as impropriate, 
(faving interruption for fome fmall time;) and for this, that 
it (hall be a dangerous precedent to the Queen and others, 
owners of impropriations, being able to maintain * the appro- Page [4] 
priations to be perfed in all points and circumftances, which 
are retjuifite to the making of an abfolute atjd complete impro- 
priation, the appropriations being made of ancient time : 

It was refolved by this court of Chancery, by the advice of 
the Juftices and Counfel learned of the Queen, that no Pro- 
ctdiudo in hquela fliould be granted. 

Vide Ridley, vol. 153, 154. « the beginning of appropria- 
" ations and of annuities to be difcharged of tithes ; it was 
" after Benediâ who was the inftitutor of Monks, &c. 
" And note there the reafon of prayer being preferred be- ^,^1^*99! 
" fore preaching. Hiftor^of 

Vide 155, ibid. " That the Saxon Kings appropriated eight Tithei,chap, 
* " churches to the monaftery of Croyland, as appears by 1% l 2> 8tc * 
" Ingulphus who was Abbot there." 

See alio Mr, Selden on this head. 

THOMAS 



Fftrtxn. 



THOMAS CRIMES & al. Plaintiffi, 
and HENRY SMITH Defendant. 



Endowment » 
prcittoicd «hen 
m vicarage harh 
long coatinoed. 
See Watfon'a 
Clergyman's 
L«», 194, 391, 
39», lee. 
» Co. 47. 
Buobory 71, 87, 
**9» '70. 



Watfon 195. 
s Oo. «51. 
Poâ.5. 



Trin. 30 Eliz. 
In the Exchequer-chamber. 

THE cafe was fuch ; the Abbot of Sulby held the par- 
fonage of Bulbenbara in the county of Leicefter appro- 
priate, which as a parfonage impropriate came to King H. 8* 
by difiblution cf monafteries, anno 31 H. 8. who in the 37th 
year of his reign granted it in fee-farm ; under which grant 
the plaintiff claimcth ; the defendant had obtained a presen- 
tation of the Queen, and todeftroy the laid impropriation did 
(hew the original infiniment of it» anno 22 Ed. 4. with con- 
dition, that a vicarage fliould be competently endowed, and 
alleged that the (aid vicarage was never endowed. And 
for that very caufe the impropriation was void, and in truth 
there was no ioftrument, nor direft proof of any endowment 
of the vicarage. 

But for this, that the faid re&ory was, during all the 
time of the impropriation, fuppofed, reputed, and taken to 
be appropriate, and by all that time a Vicar prefented, ad- 
mitted, inftituted, and induûed as a Vicar rightfully endow- 
ed, and paid bis firuVfruits, and tenths : 

It was refolved by all the court, that it (hall be prefumed 
that the vicarage in refpeâ of continuance was lawfully en- 
dowed, for that omnia prajwmmtwr foltmniur offi afta. And 
it ftiall be a dangerous precedent to examine the originals of 
impropriations of any parfonsges, and the endowments of vi- 
carages, for that the originals of them in time wil| pcriflu 
And fo it was decreed for the plaintiff. 



Wjllielm. 
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Willielm. Bedle Gen ^uer ^f Tho- 
mas Beard C/ericus> Jacobus Wing- 
feild, Milii* & Maria Wingfeild 
Defend'. 

Hil 4 Joe. i. 

THE cafe was thus: anno 31 Ed. 1. the King being Chancery. 
feifed of the manor of Kimbolton, to which the ad vow- •PP r °p/J*t£ n 
fon of the church of Kimbolton was appendant, by his letters Of tTefttte-^f 
patent granted the faid manor, with the appurtenances, to Iq the patronj 
Humphrey de Bohun Earl of Hereford in tail general. Hum- V* uU *> * c * 
phrey de Bohun, the iflue in tail by his deed, in the 40 of 
Ed. 3. granted the * (aid advowfon then full of an Incumbent Page [5] 
to the Prior of Stoneley, and his fucceflbrs : and at the next 
* avoidance they held it» in profrios ufus ; and upon this ap- • 8 Co. 144, 
propriation made, concurrmtibus iii qua in jure requiruntur\ l *5' ^atAm 
after the death of the Incumbent, the faid Prior and his fuc- ' 9l ,9 °" 
ceflbrs held the faid church appropriate, until the diflblutiott 
of themonaftery, in 27 H. 8. the faid manor defcended to Edwv 
D. of Buckingham, as iflue to the faid eftate-tail. And the 
xeverfion defcended to K. H. 8. The Duke in 13 H. 8. was 
attaint of high treafon, 14 H. 8. the King granted the faid 
manor, &c. with all ad vow fon s appendant, &c. to Rich. 
Wingficld, and the heirs male of his body, 16 H. 8. It was 
enafted by Parliament, that the faid Duke {hall forfeit all ma- 
nors, &c. advowfons, &c. which he had, &c. in 4 H. 8. 
The King, anno 37 H. 8. granted and fold for money the (aid 
reftory of Kimbolton, as impropriate in fee, which by mefnc 
conveyance came to the plaintiff for 1200 1. 37 El. Beard the 
defendant did obtain a pre fen tat ion of the Queen by lapfe, 
pretending that the laid church was not lawfully appropriate 
to the laid Prior of Stoneley. 

x. For this, that Humphrey, who did grant it to the Prior, 4 Co. 31, 33, 
had nothing in it, for that it did not pafs to his anceftor by \ A £ * 7 J a 6 £ # 
thefe words [mantrium cumpertintntibus.) SceWatfon 89, 92. % çô. \H* 

%._ Or for this, that he had no more than an cftatc in tail, 10 Co. 64, 
and then by his death his grant was void. ,0 ^i* 97» 

Vot.Vii. B But^'C*- 
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But it was rcfolvcd by the Lord Ellefmere, Lord Chancel- 
lor, wkh theprincipal Judges» and upon confederation of pre- 
cedents, that the plaintiff (hall enjoy the faid reftory. For 
although that by any thing which can now be (hewn, the im- 
propriation is defeûive (for by nothing which now appears, 
the iflue in tail had any thing in the atfvowfon at the time of 
his grant to the faid Prior, for that the advowfon did not pafs 
i Co. 50. 3 Co» by the grant of the King, by thofe words (dim pertinentibus) 
ji. 6 Cb. 66. yet it (hall now be intended in refpeft of the ancienttuid con- 
AAtca**/ tinual poffeffion, that there was a lawful grant of the King to 

the faid Humphrey, who grarited in fee, fo that he might 
lawfully grant it to the faid priory, (Omnia prafumuntur fi- 
Fitigib,9i. lempniter effi a ft a.) And all (hall be prefumed to be done, 
which might make the ancient appropriation good : for temt>us 
eft adax rerum\ and records and letters patent, and other 
writings, either confume or are loft, or embezzled : and God 
forbid that ancient grants and a£ls fhould be drawn in ques- 
tion, although they cannot be (hewn, which at firft was ne- 
ceffary to the perfection of the, thing : and if the appropriation 
had been drawn in queftion in the life-time of any bf the par- 
ties to it, they might have (hewn the truth of the matter : but 
* ' after the death of all the parties, and after fo many fucceffions 

of ages, (in all which the faid .church was efteemed and al- 
lowed to be rightfully appropriate. If any objéAton or excep- 
tion fhould now prevail, the ancient and long poffeffion of 
the owners of the faid rcftory (hould hurt them. For if thefe 
objedions or exceptions had been made in the lives of the 
parties, without any queftion they had been anfwered, or 
othtfrwife in fo many fucceffions of ages; it would have bees 
impeached or impugned. 
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Cafe of Forfeiture by Treason. Pa g c[6] 

Mich. 4 Jàc. Regis. 

H IL. 43 Eliz. A cafe was moved to all the Juftices : Forfeit™* 
tenant in tail before the flat ute of 27 H. 8. made a Treafon. 
îeoitment in fee, to the ufe of himfelf and his wife in tail : and * 5 twks c * 3 °* 
after the ftatute of 27 H. 8. is made, the hufband was attaint sL Cotton's 
of high treafon, 31 H. 8. and died, the wife continued in Records 53, 
poffeffion and died, their iflue enter and die, and this defcends 59> 3*3» 3*5» 
to his iflue : and all this cfpecial matter is found by an office. l\£ , 3 7 3 7 ,'&c. 5 " 
Tfye queftion was, if-the iflue in tail» or the King, (hall have 400, 66a, 670» 
the land ; and it was objected, that .the right of the ancient 6 99* 
eftate- tail cannot be forfeited foe divera caufes ; viz. 

1. For this, that the ancient eftate .was discontinued, and 3 Co. 1,1,3, 
fucb right of ââibn cannot be forfeited ; as it is agreed in the * Ca 
Marquis of Winchefter's cafe. • 

2. The feoffor himfelf, as. this^afe is, had hot any right 
to the ancient eftate- tail (for by his feoffment his , right , was 
utterly gone) when he was attaint, and he cannot forfeit what 
be hath not. 

The iflue in tail is remitted to that ancient right which can- 
not be forfeited : and the new eftate- tail which was derived 
under the difcontinuance, and which may be forfeited by the 
ftatute of the 26 H. 8. cap, 13. is continued ; and by aft in 
law, viz- the defcent and remitter avoided : and the eftate of 
the King maybe diverted out of the King by remitter, which 
is an aft in law. As if difcontinuee of tenant in tail grant 
the land to the King, his heirs, and fuccefTors: and the King 
grant the land to tenant in tail for life, the remainder to bis 
fon and heir apparent for life, tenant for life dies, the iflue by 
aft in law is remitted : and by this all the eftate of the King 
which he hath under the difcontinuance, is diverted out of 
him, and with this accords Plow. Com. 489 in Nicol's cafe: 
fo in the cafe at bar, the new eftate under the continuance 
which was forfeitable is now purged by the remitter of that 
ancient right; and the title which the King hath, is by that 
defeated and avoided. 

B 2 Refolved 
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Veto. Refolvcd that in this cafe the iflue in tall was barred : and 

that which had been /aid, anfwered, confefled, and avoided. 
For truth it is» that right of adion cannot be given to the 
King, by the ftatute of the 26 H. 8. But when tenant in 
tail discontinues his eftate to the ufe of himfelf in tail, and 
after is attaint of treafon, now by the ftatute of 26 H. 8. he 
doth not forfeit only the new eftate in tail, but by- this the 
' right of the ancient eftate Is barred for ever : for the words of 
the ftatute are, that every offender being lawfully convia of 
high treafon, &c. (hall forfeit to the King, his heirs, and 
. fucceffors, all fuch lands, tenements, and hereditaments» 
which any fuch offender (hall have of eftate of inheritance : 
by which words, if there was not any faving, the right of the 
ancient eftate- tail was bound, then the (irving is, faving to 
€< every perfon, &c. (other than the offenders, their heirs» 
" and fuccefibrs, and fuch peribns as claim to any of their 
*' ufes)" all fuch rights, fo that the offender and his heirs are 
excluded out of the faving : for heirs includes all manner of 
heirs, and for this they are bound by the body of the au. 

And fo note a diverfity between a naked right of a&ion 
which is not forfeitable, and an eftate of inheritance which is. 
forfeitable, coupled with an ancient right, for which the for* 
Page [7 ] feiture of the poffeffion is barred * byt be faid aft. And when all 
this appears by office, then is the iflue in tail notwithftanding 
the remitter barred by force of the laid aft of Parliament! to 
which all are parties or privies : and it is not like to the cafe 
in Plowden's Com. of Remitter, for this is no bar of an an- 
cient right 
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A Cafe at a Committee concerning 
Bishops. 

Pafcb. 4 Jac. i. 

A T this Parliament held, Pafch. 4 Jac. Rtgis, it was Biftop whether 

J?"\. moved and ftrongly urged at a grand committee of *©»»«"* c* 

Cords and Commons in the Painted Chamber, 1. That fuch y^w, ci«r. 

Bifliop8 as were made and created after the firft day of this fef- gymm'i Uw, 

Con of Parliament were not lawful Bifhops. '7*- 

2. Admitting that they were Bifhops, yet the manner and * J^J' *•*• 
form concerning their feals, ftyles, procefs, and proceedings 

in their ecclefiaftical courts were not confonant to law: and 
their reafon was for this, that it is provided by the ftatute of 
1 Ed. 6. cap. 2 that from thence forward Bifhops (hould not Stat. 1 E. 6. ce. 
be derive, but donative by the letters patent of the King : ^5f 0, ,?\. ' 
and that forafmuch as at this day all Bifhops are made by elec- ' e ° ' **• 
tion, and not by donation of the King, according to the aft ; Note the raid 
for this reafon, if the faid au of 1 Ed 6. be in force from the ££ e# u m ™ 
time that it took its effeft, the Bifhops foelcûed are not lawful. 

3. By the faid «it of 1 Ed. 6. it is further enaûed, that all 
fiimmons, citations, and procefs in ecclefiaftical courts, (hall 
be made in the name and ftyle of the King, and that their 
feals (hall be engraven with the King's arms, and that certi- 
ficate (hall be made in the name of the King. And whereas Sat. 1 E. 6. cs* 
the faid aft of 1 Ed. 6. was repealed by a fpecia) au. 1 Maria * l Mw. fair. 
Parliam. 1. cap. 2. ftjf. 2. And the faid aft I Mar. is now * * '* 5 Co " 9 * 
repealed by a branch of an a£L 1 Jac. cap. 25. vtrfui fintm \ 

for by the faid aft it is enafted, that the faid aft of 1 Mar. 
(hall be exprefsly repealed : fo that the faid aft of 1 Ed. 6. is 
now in force. 

For when an aft of repeal is repealed, the firft aft repealed 
is revived, Sec. as appears in Spencer's cafe» 15 Ed. 3. title 
Petition 2. 

And for this it was concluded that the faid flat. 1 Ed. 6. 
c. 2. being in force, by confequence all Bifhops made after 
the aft 1 Jac were not lawful Bifhops : and for that their ftyle 
and proceedings after the fame ad were in the name of the 
Bifhops, and not in the name and under the feal of the King ; Note,! 
for this caufe the proceedings were unlawful, £>uia non êbfer- 
vata forma, infertur adnullatio a SI us. And thefe were matters 
of great import and confequence. 

B 3 At 
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Astothefe objeftions, upon con G deration had of them by 
commandment of the King, it was anfwered and refolved hy 
Popham Chief Juftice of England, and Coke Attorney of the 
Kings and afterwards affirmed by the Chief Baron and the 
other Juftices then attendant to the Parliament, upon good 
advice and confederation, that although the faid aft 1 Mar. be 
repealed, that yet the faid aft 1 Ed. 6. cap. 2. for other caufes 
is not now in force, but remains repealed : yet true it is» 
that when an aft of repeal is repealed, the fir ft aft, at hath 
been faid, (lands in force, and is implicite revived. But it is 
to be obferved, that the faid aft 1 Ed. 6. was repealed, ad- 
nulled, and annihilated by three feveral afts of Parliament : 
and as a man which is bound by three feveral bonds, although 
be break one or two of them, yet the third which remains 
whole will bind him : fo when # the words of three feveral 
afts repeal or annul an aft, although that one or two of the 
afts of repeal or annulation are repealed, yet the other which 
remains in force, annuls the firft aft : firft of all, the aft of 
I Ma/exprefsly repealed the aft of 1 Ed. 6. c. 2. and the aft 
of 1 & 2 Ph. & Ma. hath likewife fufficient words to repeal 
and annul the faid aft of j Ed. 6. as to the ftyle, fea), and 
procefs, in courts-chriftian, although that the aft of 1 Mar, 
Parlia. 1. had never been made, the words of which aft are^ 
and the ecclefiaftical jurifdiàions of the Arch bill) ops, Biftiops, 
and Ordinaries to be in the fame eftate for procefs of fuits, 
puni (h ment of crimes, and execution of cenfures of the 
church, with knowlege of caufes belonging to the fame ; and 
as large in th'efe points as the faid jurifdiftion was, anno 20 
H. 8. And although the faid aft of 1 Mar. hath by exprefs 
words repealed the faid aft of 1 Ed. 6. and for that it may be 
faid, that the faid aft of 1 & 2 Ph. & Ma. could not repeal 
that which was repealed before : and yet it was refolved that 
now, inafmuch as the repeal on which thé aft of 1 Mar. ope- 
rates, is now annulled and repealed, it follows, that if now 
the aft of 1 & 2 Ph. & Ma. be in force, or if the faid aft of 
the 1 Eliz. cap. 1. operate only as to the faid aft of the 1 U 2 
Ph. & Ma. it makes that the faid aft of 1 Ed. 6. cannot alfo 
ftand, Quia leges pojleriores prior et contrarias abrogant. But it 
was objefted that the faid aft of the firft and fécond of Ph. & 
Ma. is repealed by the ftatute of 1 El. 1. And it was an- 
fwered and refolved, that it was enafted by the aft of the 
1 Eliz. that the faid aft of 1 & 2 Ph. & Ma. and every 
branch and article of it (other than for fuch branches as be 
hereafter exprefled) (hail be repealed: and after by the 
other branch of 1 El. it is enafted, thaï all other laws, 
ftatutesj and every branch thereof repealed and made void 

by 
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by the faid adf f i & 2 of Ph. Be Ma. and not in this ad efpe- 
cially mentioned and revived, (ball remain and be repealed 
and void, as the fame were before the making of the ad : 
but the aft of 1 Ed. 6. was, as hath been fajd, repealed by 
tbe ad of 1 & 2 Ph. & Ma. and the ad of 1 Ed. 6. is not 
revived fpecially Ay the ad of 1 EI. yet the ad of 1 Ed- 6. 
remains repealed as it was before the fécond a&,* which' hath 
fufficient words to repeal and annul the ad of r Ed. 6. to anfwer Quere de koc r 
both the o^jedions ; trje ftatute of 1 Eliz. cap. 1. revives the 
ad of 25 H. 8. c. 20. and further enads, that it (ball ftand in Cod. 125, S71. 
fuJl force and efFed, to all intents, conftrudions, and pur- 
pofçs. And by the faid ad of the faid 25 H. 8. c. 20. it is 
provided, that at every avoidance of any Archbifliop of Bifliop, 
the King, his heirs, and fucceffbrs, may grant to the Prior 
andCovent, and the Dean and Chapter, &c. a licence under Conge de Eflire. 
the great feal, as of old time hath been accufiomed, to pro- 
ceed to the eledion of an Archbifhop or Bifliop, with a letter 
miffive, containing the name of the perfon which they (hail 
eled andchufe, &c. And further, by another branch in the 
lame ad, it is enaded, that every perfon chofen, eleded, 
and inverted, and confecrated Archbifhop or Bifliop, accord- 
ing to the form and effed of this ad, (hall do and execute 
every the thing and things, as any Archbifliop or Bifliop of 
this realm, without the offending of the prerogative royal of 
the crown, and the laws and cuftoms of the realm, might at ' ' 

any time heretofore do : and thefe two branches anfwer to t 
both the objedions. viz! for the manner of eledion and con* • 
fecration of Archbifhopsand Bifliops, and alfo for the making 
and execution of all things which belong to their authority, as 
any Archbifhop or Bifhop n:ight have done before the mak- 
ing of the faid ad of 25 H. 8. within which words the ftyle 
and feal of their court, and the manner of their proceedings 
are inclofed. And now the ad of 1 Eliz. cap. 1 . having re* 
vived the ad of 25 H. 8. and enaded that the fame (hall ftand 
and be in full force and * ftrength , to ail intents, conftrudions, Page [9] 
and purpofes; from hence it follows, that the ad of 1 El. 
reviving the 25 H. 8. hath repealed • the ad of 1 Ed. •Thiiiinot 
6. for in. an ad which was repealed, the repeal is void and pj,'"*^ 1 *2h£h 
annulled: and this was the principal caufe of the faid c «n never iruke 
refolution, for both the points upon which the faid doubts void • pofiute 
were conceived. And it is to be obferved, that the inten- Uw * 
tion of the faid repeal by the ad of 1 Jac. was to repeal 

the faid ad of 1 Mar. As to an ad made 5 Ed. 6. by 

which it is enaded, "That the matrimony of all and every 
c * Prieft, and other ccclcfiaftical and fpi ritual perfons, (hall 
" be adjudged, deemed, and taken, for ju ft, true and lawful 

B 4 matrimony- 
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* c matrimony, to all' intents» conflruftions, and purpofes: 
€< and that all children born in fuch matrimony (hall he 
" deemed and adjudged, to all intents, conflruftions, and 
.*' purpofes, to be born in lawful matrimony, and be legiti- 
" mate and inheritable, to lands, tenements, and heredita- 
Cl ments ; and that they (hall be tenants by the curtefy and 
* tenants in dower, &c." fo that now the faid aft of i Ma. 
being repealed, the faid aft of 5 Ed. 6. cap. 10. is now in 
forces and the matrimony of all ecdefiaftical perfons and 
their iflue, lawful and legitimate, to all intents» conftruc- 
tions, and purpofes, by which the doubt amongft the yulgar 
is well explained. 

But the repeal of all the aft of 1 Mar. by which divert 
other ftatutes were repealed, being repealed generally with- 
out any reference as to the (aid aft of 5 Ed. 6. according to 
the intention of the Parliament fub JtUntio, made the faid 
fcruple. And yet as it appears by this refblution upon mani- 
feft and direft matter, no inconvenience of the general repeat 
of the faid aft j Mar. dotb enfue # . 

•* And note, by our books it appears» that if a Deacon or 
i( Prieft take a wife, the marriage was voidable by divorce» 
M and not void, for they had not vowed chaftity : and for 
" that, if they bad iflue, and one of them dies, the iflue 
" fliould be inheritable. But if a monk or nun, or other 
" religious perfon which had made a vow of chaftity, had 
" married, this marriage is void :" and this doth appear < 
Ed. 2. tit. Nonability 26, 19 H. 7. tit. Baftardy 33. a H, 
7- 39- *• 
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The Cafe of the St annaries, 

Mich. 4 Jac. i. 
. In the Star-Chamber. 

IT was refolved in the Star-chamber in the fame term, that Vtt-tm^an of 
the King had not the pre-emption of tin in Cornwall by tin in Cornwall, 
any prerogative. For Stamsi fidina % nee plumb's fodina % &c. or Jj^J^ 1 
other fuch bafe mines, do not belong to the King by his pre- 1^*19^ 346» 
rogative, but to the fubjeft which is owner of the land. But 355* 4l»ft- 
the pre-emption of tin in Cornwall belongs to the King as an ***> *3 8 » *«• 
ancient rent and inheritance due to the King, as well oftin in 
the land of the fubjeâ as in his proper demefnes : and al- 
though that now a reafon cannot eafily be rendered of things 
done before time of memory, yet it may well be, that all the Ancient de* 
land of the county was the demefae of the King ; and upon me *»* 
grant of the land the King referved the mines to nimfelf ; for 
thefe mines of tin are of great autiquity, as appears after, ex 
'Diodoro Siculo. Et eerio certius eft> that all the land in Eng* 
land is derived mediately or immediately from the crown, for 
all land it held mediately or immediately of the King; and 
for this reafon fuch a profit apprender may have a reafonable 
commencement: and where ufage hath allowed it to the 
King, it doth belong to him. True it is, that all the county 
-of Cornwall was within the foreft of the King ; and that * it p a « c r, j 
was difafibrefted by King John, as appears by Camden, And q^ 
what confederation the county gave for it to the King concern- 
ing tin cannot now appear ; but this appears plainly, that be- 
fore the 33 Ed. 1. all the tin in Cornwall and Devon alfo, to 
whomfoever the land belonged, appertained to the King: and 
this is proved by divers exprefs records, and by an ancient 
charter of King John amongft the records of the Biftiop of 
Exeter in Jute verba. Johannes Dei gratia Rex Angl\ &c* 
Omnibus Balivis falutem : fciatis quod intuitu Dei & pro in Regiftr. 
Jointe anima noftra, &e. dedimus, concefftmus ac prafenti 
ebarta noftra confirmavimus Deo &T tulefm beats Petri Exon\ ^ ïd a - 
W venerabili patri Simons Exon' Epifcopo & fuceejforibus * 4- '** 
fuis Exon 9 Epifcopis, detsmam de antiquâ firmâ Jianni in 

com* 
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coni* Devon* & Cornub 9 : habendum fibi £sf fuccejfiribus fuis cum 
omnibus libertatibus V liber is confuetudinibus ad earn per tincntibus* 
fer manus illius vtl illorum qui Stannaria habuerint in cujio- 

Paten, i H. 3. Rtx Roberto de Courtney /a lut em. Mandamus vobis quod fine 
Memb. 4. ' >' filatione W difficult a U aliqua, habere fact et is Ifabell 9 Regina 
matri noflr*) Stannaria com* Devon* cum Cuneo & omnibus per- 
tinent*. 

Tefte Com* MarefialUy^c. 

4H. 3. Finet Re* concejfit Johanni f fifto RicÇardi) Stannaria in Cornubiâ 

5 H* 3* reddendo 1000 marks. 

jo H. 3. Memb. R ex ^ rj Ct Scsatis quod Iconceffinw Ricardo dileclo fralri mfir* 
'* Stannariam nofiram Cornub\ cum omnibus pertinent ibuSj with 

prohibition that none tranfport any tir; without licence of thq 
Cud Richard. '< <; ' *' 

ioE<L's. InquL For this that décima Stannariét no/Jr* in conf, Cornub* £sf De- 
* Numéro 29. Wn > ào fo^g lo tne Bifhop of Exéter -, ft was therefore com- 
manded to the faid Sheriff to value the faid Stannary, fo that 
the Bifhop may have that which to him doth belong, viz. 
vera décima Stannaria 1 in which note Stannaria nàflra. 



33 Ed. 1. Note, there are two feveral charters, both bearing date 

new" TOePL 10 ^P r * lt$ anno 33 ^ ,# T * 1C onc <*à emendation em Stanna- 
C«n. 3*7. riarum nqftrarum in com* Devon* : and the other ad emendation 
netn Stannariarum noftrarum in com* Cornub* : concejftmus eijdem 
Stannatoribus quod fodere pojfunt Jl annum et turbus ad ftannurn 
fundendum ubique in terris nofiris % et vajlis nojlris y et aliorum 
quorumcunque in comitatu pradiflo ; tf aquas & aquarum curfus 
diverterey ubi et queues opus fuerit, &c. ad fundaturam Jianni 
Jicut anttquitas confuevit f fine impedimsnto nojho feu aliorum quo- 
rumcunque : ac quod omnes no fir i pradicli totum Jl annum fuum 
ponderatuïn % &c. licite vendere pojfunt cuicunque voluerint, fa- 
ciendo nobis & haredibus noftris cunageum & alias confuetuaines 
débitas & ufitatas nifi nos vel havredes noftri ftannurn ilium enure 
voiuerimus. 

35 Id. i. ïnthe The liberty granted to tinners by the faid charter, 33 Ed. 

Wieifujy. Jb j s by farter 35 E. 1. granted to all tinners, which char- 

ter 33 Ed. 1. made to the tinners of Devonfhire, was con- 
firmed de verbo in verbo, anno 4 Ed. 2. and was àlfo con- 
firmed anno 1 Étf 17 Ed. 3. 

Di 
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De advifamento concilii noftri ordinavimus quod ftannum in Rot. Ancient, 
cwrt Cornub 9 & Devon' ad opus noftrum capiatur pro def enfant £ n - I2 s - 3- 
regni no/tri, &c* Et ad partes marinas celeriter mittatur 9 in art x,Nam,I 7* 
auxil'tum i$ fupportationem * honorum noftrorum> fcfr. lia quod Page [il] 
bominibus quibus ftannum Mud capi contigerit, de pretio ejufdem 
ftanni ad cert os terminas folvend' fufficiens fecuritas per nos fiat % 
ajfsgnavimus vos conjundim et divifim ad capiendum, ad opus nof- 
trum, totum ftannum in comitatu pradiéto cunitum et etiam cuni- 
tnd' cum cunitum fuerunt. And there is alfo authority given 
to take carriages tarn per naves et bat elks in portibus com* fra- 
di£t 9 exiftent 9 quam carrecla et alia carriagia quacunque pro Jt anno 
illo ufque ad Port urn Southampton' carriandum : and command- 
ment given to the Sheriffs, quod ipji fumptis pro carriagiis faf 
atiis necejfariis in bac parte invent endi s de exitibus Ballivarufn fu- 
erum fotvant.. 

Edward the Black Prince being deceafed, the King (under arEd.3.e* 
the great feal) confirmed (the fame year) to Tydman of Lim- Rot - Patent * 
berge, cunageum Stannar 9 totius ducatus Cor nub' pro tribus annis. ?^ f V h *, Pr . înce 
Necnon emptionem totius S tannic tarn infra di&um ducat urn Cor- j^ y^" unn * 
nub 9 quam com 9 Devon' foffi et fodtndi 9 quod vendi debeat pro fine 
mille mar car um^ et reddendo tria mille et quingentas mar cas* 

The faid charter was confirmed at the fuit of the tinners* * R * *• 
8 Rich. 2, to the tinners in Cornwall. 

The faid charter of 33 Ed. 1. to the tinners of Devon, **<l4. 
was confirmed at the fuit of the tinners, anno 1 Ed, 4» 

It was alfo at their fuit confirmed, 3 H. 7. to the tinners 3 H « 7« 
of Devon. 

Vide the ftatute of the 1 1 of H 7. by which it is ordained, » H « 7* «P- 4* 
that a certain weight and meafure (hall be ufed throughout all 
England ; provided always, that this aft extend not, nor be 
in any wife hurtful or prejudicial to the Prince within the 
duchy of Cornwall, or any weights belonging to the coinage 
of tin within the counties of Cornwall and Devon, but that 
fuch weights (hall be ufed, &c. as hath been accuftomed. 

The 
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The King gave Commiffion and power to Gilbert Broc- 
houfe, to have pre-emption for and in the name of the faid 
King of ail white tin within Cornwall and Devon, for one 
and twenty years, yielding three thoufand marks rent. 

Note, the ftyle of the faid courts of Stannaries in Cornwall 
and Devon, at all times, and during all the reign of Queen 
Elizabeth, Mar. Ed. 6. H. 8. ; H. 7. Ed. 4. H. 6. H. 5. 
H. 4, &c. Magna curia d$mini Regis ducatusfui CornuV apud 
Crokerenton in com' Devon' coram Johanne Comité Bedford cujiode 
Stannar 9 difti domini Regis et Regina in dido comitate Devon .• 
by which it may appear, that at the firft all the tin in the 
county of Cornwall and Devon belonged to the King : and 
by, and after the faid charters of 33 Ed. I. the King (or 
Prince) may buy all if he will. 



Camden ia 
Corny, f. 13. 
Diod. Sicului 
floruit fab An* 

gufto. 



And note the antiquity of tin-mines in Cornwall. Vide 
Camden in Cornwall, 121. extremumpromontoriwn quod oraam 
vfrgivio incumbit, Diodoro Siculo dicitur BaUrium : et vide Dû» 
doro SiculOf lib. 5*. 8. fol. 142* b. Britanni qui juxta Bale» 
rium promontorium incolunt mercatorum ufu qui eo Jtanm\ &c 

And as for that which was objc&ed, that the charter of 
33 E. 1. extends only to tin within the land of the King him- 
fclf: it was refolved, that by the faid claufe (fodere & fun* 
Page [12] dtreflannum terris noftris 13 vaftis noftris tf aliorum • quorum» 
cunque, &c. Sicut antiquitas confvrvit, hTc.) It is manifeft 
that the King (or Prince) hath all the tin, as well in the land 
of the fubjecb as in his own proper land. 

2. It (hall be abfurd that the King (ball referve the crop- 
tion of his own tin. 
4Inft.n0, &c* 3. The King grants Stannatoribus noftris divers liberties 
and immunities which are all enjoyed as well by the tin- 
ners in the lands of the fubjeâ, as by thofe in the land of the 
King, &c. 



The 



Part XII. 



The Cafe of the King's Preroga- 
tive in Salt-Petre. 

In the Seffion of Parliament held in De- 
cember anno 4 Jac. Regis. 

ALL the JufHces, viz. Popham, Chief Juftice of Eng- 
land Coke Chief Juftice of the Common Pleas, Flem- 
ing Chief Baron, Fcnner, Searl, Yelverton, Williams, 
and Taafield, Juftices, were affembled at Serjeants-Inn, to 
confult what prerogative the King had in digging and taking 
of falt-petre to make gunpowder by the law of the realm ; and 
upon conference between them, thefe points were refolved 
by them all, *"* voce. 

That although the invention of gunpowder was devifed . . 
within time of memory, viz. in the time of R. 2. yet in- sèeConon^Rf- 
afmuçh as this concerns the neceffary defence of the realm, cords** Th.t 
he (hall not be driven to buy it in foreign parts; and foreign powder or gun- 
princes may reftrain it at their pleafure, in their own domi- £*f" ^ e * 
nions : and fo the realm (hall not have fufficient for the de- 14 £. 3. 
fence of it, to the peril and hazard of it : and therefore info* 
much as falt-pctrc is within the realm, the King may take it 
according to the limitations following for the neccflary de- 
fence of the kingdom. 

Although the King cannot take the trees of the fubjett second point, 
growing upon his freehold and inheritance, as it was now 
lately refolved by us the Juftices of England : and although 
he cannot take gravel in the inheritance of the fubjett, for re- 
paration of his houfes, as the book is in 11 H. 4. 28. Yet it 
was refolved, that he may dig for falt-petre, for this that the 
roinifters of the King who dig for falt-petre, are bound to 
leave the inheritance of the fubjeft in fo good plight as they . 
found it, which they cannot do if they might cut the timber 
growing, which would tend to the disinheritance of the fub- $ ee P j owd# 2 ^ f 
jeô, which the King by prerogative cannot do ; for the King 247. 
(as it is faid in our books) cannot do any wrong. 

And 
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And as to the cafe of gravel, for reparation of the houfea 
of the King, it is not to be compared to this cafe ; for the 
cafe of fait petre extends to the defence pf the whole realm, 
in which every fubjeâ hath benefit; but fo" it is not in the 
cafe of the reparation of the King's houfes : and therefore it 
is agreed in j 3 H. 4. and cfther books, that the King may 
charge the fubjeâ for murage of a town, to which the fub- 
' jeds were charged in the time of infurreâion or war, for 

fafety : and fo for pontage, for this that he which is charged 
hath benefit by it, but the King cannot charge the fubjeâ for 
the making of a wall about his own houfe, or for to make a 
bridge to come to his houfe ; for that doth not extend to pub- 
lic benefit.: but when enemies come again ft the realm to the 
fca-coaft, it is lawful to come upon my land adjoining to the 
fame coaft, to make trenches or bulwarks for the defence of 
the realm, for every fubjeâ hath benefit by it. And there- 
Page [13] fore by the common law, every man may come upon # my 
land for the defence of the realm, as appears 8 Ed. 4. 23. 
And in Xuch cafe on fuch extremity they may dig for gravel, 
for the making of bulwarks ; for this is for the public, and 
every one hath benefit by it ; but after the danger is over, the 
trenches and bulwarks ought to be removed, fo- that the owner 
(hall not have prejudice in his inheritance : and for the com- 
* monweahh, a man (hall fuffer damage ; as, for faving of a 
city or town, a houfe (hall be plucked down if the next be on 
fire : and the fuburbs of a city in time of war for the com- 
mon fafety (hall be plucked down ; and a thing for the com* 
mon wealth every man may do without being liable to an ac- 
tion, as it is faid in 3 H. 8. fol. 15. And in this cafe the 
rule is true, Princeps et refpublica ex jufta caufa fojjunt rem 
meant auferre. 

Third point. J t -^g refolved, that this taking of falt-petre is a purvey- 

ance of it for the making of gunpowder for the neceffary de- 
fence and fafety of the realm. And for this caufe, as in 
other purveyances, it is an incident mfeparable to the crown, 
and cannot be granted, demi fed, or transferred to any other, 
but ought to be taken only by the minifters of the King (as 
other purveyances ought, and cannot be converted to any 
other ufe than for the defence çf the realm, for which pur- 
pofe only the law gave to the King this prerogative. And it 
is not like to the mines of gold and filver, for there 
the King hath intereft in the metal; and therefore there 

-he 
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he may dig for it, quia quando lex illiquid alicui conctdit, tome- 
din videtur idy fine quo res ipfa ejfe non poteft. Vide Plow, in Plow. 314, 3*5, 
U cafe de Mines. So the King may dig in the land of the fub- 3*** 
jeô for treafure-trove, for he hath property : and if the pow- 
der which is fo made by the minifters of the King, begin to 
decay (as it will in two years) then it ought to be changed 
for other, or the money coming of it ought to be employed 
for powder for the defence of the realm ; or the minifters of 
the King ought to make provifion of falt-petrc which will 
endure a long time, and when need is, to make it into gun- 
power, which ma J be made before the navy can be put in 
readincb. 

The minifters of the King cannot undermine, weaken, or FouIt h ^t, 
impair any of the walls or foundation of any houfes, be they 
tnanfioa-hôufes, or out-houfes, or barns, (tables, dove- 
houfes, mills, or any other buildings : and they cannot dig 
in the floor of my manfion-houfe which ferres, for the habita- 
tion of man ; for this, that my houfe is the fafeft place for 
my refuge, fafety and comfort, and of all my family ; as well 
in ficknefs as in health, and it is my defence in the night and 
in the day, againft felons,' mifdoers, and harmful animals ; 
and it is very neceflarj for the weal public, that the habita- 
tion of fubjeâs be preferred and maintained. 

And there are two notable precedents, by which it ap- 
pears, that the King by his prerogative had power to prohibit 
depopulation, and provide for habitation. 

The one in the 43 Ed. 3. Rot. clavf. in Turri numéro 23. 
pro villa de~Southampton. 

The other, anno 21 R. 2. in dorfo claufa % par. 1 N. 15. by 
which the King prohibits that ihcor villarum pradiclarum non 
proftemant domus fuas in villis pradiclis in alias migroiuri re» 
giones, &c. 

Alfo the'minifters of the King cannot dig the floor of any 
barn employed for the fafe cuftody of any corn, hay, - &c. of, 
the owner, for that the floor of a barn cannot be made dry 
and ferviceahle again in a long time : but they may dig in 
the floors of (tables and oxhoufes. fo that there * be fuffici- p r «■ 
ent room left for the horfes and other cattle of the owner : 8 I 4J 
and fo that they repair it in convenient time, in fo good n 
plight as it was before ; alfo they may dig in the floors 
of cellars and vaults, fo that there be fufficient room 
for the necefiaries of the owner ; and fo that the wine, 
beer, and other neceflary provifion of the owner be 

not 



Cafe of the Prerogative Part XII. 

not removed, or in any fort impaired. And they may dig 
any mud-walls which are not the walls of any manfion-houfe, 
fo that order be taken that the manGon-houfe be well defend- 
' cd, as it was before ; and fo they may dig in the ruins and de* 
cays of any houfe or buildings, which are not preferred for 
the necefiary habitation of men. 

Fifth poiau They ought to make the places, in which they dig, fo 

well and commodious to the owner as they were before. 

Stah point. They ought to work in the pofleffion of the fubjefi, but be-., 

twixt fun-rifing and fetting ; fo that the owner may make faft< 
the doors of his houfe, and put it in defence againft mifdoers. 

Scrtnth point. They ought not to place or fix any furnace, veflels, or 
other neceflaries in any houfe or building of the fubjeâ with* 
out his confent, or fo ntar any manfion-houfe, as by it it 
may receive prejudice or difquiet. 

ISghth point. They ought not to continue in one place over a conve- 
nient time, nor to return again into the fame place before 
convenient time, (which is long time) be paffed. 

It was refolved, that the owner of the land cannot be re-* 
Ninth point, ftrained from digging and taking falt-petre, for the King 
hath not irjtereft in it as he hath in gold and filver in the 
land of the fubjeâ, for the King in the cafe of falt-petre hath 
but purveyance i fo that the property of it is in the owner, 
and for that he cannot be excluded of the commodity in his 
own land. 

And it is to be obferved, that before 31 Eliz. which was 
the next year after the Spanifli invafion, there was not any li- 
cence or commiffion of any King or Queen of this realm, for . 
for the taking of fak-petre : butin the faid 31ft year there 
were two licences granted. 

The . one particular to George Gonflable, Efquire, and 
the other general to George Evelin, Richard Hills, and 
John Evelin : the firft gives Conltable power and au- 
thority for eleven years to dig, open, and work for falt- 
petre within the counties of York, Nottingham, Lan- 
cafter, Northumberland, Cumberland, and the bifliop- 

rie 
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ric of Durefme, as well within our lands, grounds* and pof* 
feffiom, as alfo within the lands, grounds, and po fie {fi on s of 
any of our loving fubje&s within the counties aforefaid : and 
the confideration of the patent was for a great quantity of fait- 
petre yearly, by the faid George Conftable, to be made and 
provided for the (lore of the Queen, at a lower rate-than be- 
fore was paid. 

And further, our will and pleafure is, that the faid George 
Conftable, &c. fhall at his own proper cods and charges, 
ere£t, make up, and raife all mud^walls, fiables, and 
grounds whatfoeyer fo digged up, &c. In which licence it 
wasobferved, that no power is given to dig in any manfion- 
houfe, barns, dove-houfes, &c. but, as appears in the lad 
claufe, in mud-walls, fiables, and grounds j for the claufe 
of reparation ought without qucflion to extend to all the 
places to which the power to dig extends, &c. 

The other commiflion to Evelin, &c. extends to all the 
realm of England * and Ireland, and all other dominions of Page [15] 
the King, as well within our own «lands, grounds, and pof- 
fefuons, as alfo within the lands, grounds, and pofitffions of 
any of our fubjecls. 

Note, the licence begins with lands, &c. fo that houfes or 
buildings are not named in it. For the learned counfel of 
the Queen, as it fiiould feem, who drew the licence, thought 
na that the licence ought to extend to the manfion-houfe, or 
ctner neceflary houfes j for otherwife it would have been ex. 
.prefled in the licence. And after, fa Hat 18 October 2 Jaco* 
biy commiflion was granted to Evelin and others, to take fait- 
petre in the lands, poflcflions, and othrr convenient places, 
and in convenient times, fo that there were but three licences 
or commiffions ever made. And in none of them any power 
by cxprefs words is given to dig in any manfion-houfe, &c* 
And in none of them is any prohibition to the fubjeft to dig 
in his own land : and it is obferved, that in the faid lad com- 
miflion is % claufe, that for carriage none ought to go above 
nine miles from his own houfe, and that he fhall have 4d. 
for every mile laden and empty, viz. eundo iff redeund9. 
And the reafon was, that the owner may return again to his 
own houfe in the fame day : and note, reader, here is a good 
rcfolution of the Juflices for the true prerogative of the King 
in taking purveyance of fait petre. 
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GEORGE LEAK'S Cafe. 

Hil. 4 Jacobi. 

3 lull. 16. TN this very term, one George Leak, a Clerk in Chan- 

Tremfbn in pro- j^ ccr y y had upon an ordinary piece of parchment, by great 
fcauSa bunk* deceit, fixed with a kind of glue, another parchment fo thin 
■nd then wri.ing as art could make it, fo that it did appear but one piece of 
a patent, &c on parchment; and upon the thin piece which was as it were the 
sU 1 H*wk fuperficieô of the other, he writ by good warrant a licence, 
ch. 17. fe&. 47, which was brought to the Lord Chancellor and fealed with 
48, 49, *c. t hc great feal 2 and after, the faid George took the thin piece , 
upon which the writing was, from the other parchment ttf 
which the great feal was affixed, and then all was a blank 
with the great feal annexed : and after the faid George writ 
upon the blank, a grant of the King of certain lands : and 
what offence this was, was this term debated amongft the Jus- 
tices ; and it was a great queftion amongft them, whether 
\ this was high treafon or no: and it feemed to me, that this 
cannot be adjudged high treafon, until it was fo declared by 
Parliament : for true it is, that the ftatute of 25 Ed. 3. de- 
* clares that if a man do counterfeit the great feal, or privy feal, 
, that this is high treafon : and true it i.«, that the Judges in 
times pad, viz. 2 H. 4. 25. have adjudged that the taking of 
the wax which was printed with the great feal, from one pa- 
tent, and fixing it to another writing made in the name 
of the King is a counterfeiting of the great feal, for this, that 
he abufeth the ancient feal, in removing it from the patent, 
. and fixing it on another without warrant: and fo Stam- 
ford, lib. 1. fol. 3. proves that it was adjudged in his time : 
and yet 40 Afi*. pla. 33. that it was petit treafon after the fta- 
tute : and 37 H . 8. title Treafon, Brook, by the Juftices 
that this was not treafon : and I have feen a record of 2 H. 4. 
the 25. where the party was indided generally for counter- 
feiting the great feal: and the jury found him not guilty of coun- 
terfeiting thé great feal, as it was fuppofed by the indiûment : 
and found over the efpecial matter, that he took the great 
feal from one patent, and fixed it to another, and put this in 
execution: and judgment is given againft the party. But 

with 
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without qacftion againft the law, forafmuch as they found 
hfm not guilty of counterfeiting, for this is a full verdict, 
and all the reft is furplufage ; but this cale in queftion much 
differs from it, for in * this cafe George Leak hath not any p 3 g C ng] 
meddling with the great feal, but this remains now annexed 
as it did before : and for this reafon it fee m s to nié, if the 
feal be fixed to a blank patent, and one writes a grant in it, 
contrary to his direction and truft ; or if one hath letters pa- 
tent with good warrant made, and them rafe in a place mate- 
rial, and puts in other words, to the great prejudice of the 
King : in none of thefe cafes can it be adjudged a counter- 
feiting of the great feal. For the ftatute 25 Ed. 3. doth not I 
fpeak of counterfeiting writings, but only of the great feal, \ 
and the delinquent in this cafe doth not meddle with the feal, r 
but only with the writing. And I (hewed a notable prece- 
dent in Clauf. A2 Ed. 3. memb. 8. in dorfo % where the cafe 
was, that l£ing R. 1. by his charter granted divers lands and 
liberties Abbati d$ Bruera, in which the Abbot rafed out this 
word Fittetrida, and inftead of it writ Eftleigh. And, upon 
fhewing it, obtained a confirmation of it from King Edw. 3. 
and an allowance of it in Banco Regis. And for this offence 
the faid Abbot was called before the King and his council» 
viz. in the Star-chamber; where the Abbot charged one Ro- 
bert Rigg his Corn-Monk, with the rafure : and the Abbot 
was convict, (which could not be but in court.) And it 
was part of the fen ten ce, that the faid charter, confirmation, 
and allowance of it fhould be brought in by thé Abbot to be 
cancelled. Out of which record, I do obferve five things. 

1. The antiquity of the Star-chamber» and this then was a See 4lAft.fr, 
court in which the Abbot was con via, and fentence given. 

2. That the faid rafure was not any counterfeit of the great 
feal ; for if the offence had been high t reafon, it fhould not 
have been determined before the council of the King in the 
Star-chamber. 

3. That fpiritual f>erfons were then punifhable for offences 
before temporal Judges. 

4. That if there be rafure of a deed between fubjeA and 
fubjeâ, in a place material, all the deed becomes naught 1 
and the party may plead to it non eft foftum So, if the pa- 
tentee raie his letters patent in any place material, all the pa* 
tent becomes of no force by the law, as appears by the faid 
fentence ; and all the patent and all the dépendance upon it, 
viz. the confirmation and allowance of it fhould be all cancel* 
led and defaced. 

C a $. That 
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John Imperial's 

cafe. 

To kill an Am- 
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fon. 

3 lnft. 8. 
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J. That although that it is commonly faid, that an Abbot 
can do nothing in prejudice of his houfe, yet in this cafe he 
may do it, for the King ought not to be in worfc cafe than a 
fubjeft : and if the Abbot had rafed a charter made to him 
by a fubjeft, in fuch a manner as he had rafed the charter of 
the King, the deed of the fubjeft had become of no force : 
and fo in cafe of the King. And then I concluded, that if 
the rating of a word in the patent of the King be not treafon, 
the rating of two or three, or all the words of the patent, 
and writing a new grant» is not treafon : and I recited another 
precedent in anno R. 2. in Parliament, where the cafe was, 
that the Ambaflador of the Duke and State of Genoa being 
here under the fafe-conduft of the King, for the bufinefs of 
the King and the realm, was murdered by certain fubjefts 
of the King : and this matter was debated in Parliament» and 
there refolved, declared, and decreed, that this was treafon. 
Note it well, this cafe was not referred to the Judges, but 
declared in and by Parliament: for it is provided by the faid 
aft of 25 E. 3. that for this that many other cafes of like trea- 
fon might happen in time to come, which men cannot think 
nor declare at prefent, that if another cafe, fuppofed treafon, 
and which is not fpecified in the aft, fhall come before any 
of the Juftices, the faid Juftices (hall ftay without going to 
judgment of treafon, until the cafe be • (hewn before the 
King in Parliament, who ought to adjudge it treafon or other 
felony ; in which branch two things are to be obferved. 

1. That although a cafe happen like to the cafes of trea- 
fon s mentioned in the faid aft, that the Judges ought not 
(as they do in other enfes by equal and like reafon) adjudge 
it to be treafon, for that branch retrains them : but this ought 
to be declared in Parliament, for the words of the aft are, 
•* forafmuch as many other cafes of treafon," like, &c. The 
fécond thing is, that when a particular cafe (as the faid cafe 
of an Ambaflador of a King) was adjudged high treafon, 
et legatos violare contra jus gentium eft : and it appears 2 Reg. 
cap. 1 0. H«mon Rex Amoniiarum legatos Davidis contumeliis, 
(sfc. Juptr quo accerimum be Hum ?novetur> &c. By which it ap- 
pears the confequence of an abtife of an Ambaflador, &c. 
£%uod talis injuria eft jufti belli caula. Note, that legatus ejus 
vice fungi tur , a quo deftinatur ; et honor andus eft, ficut We cujus 
vicim gerit. And afterwards George Leak, upon exami- 
nation before the Chief Juftice of England, made a clear 
confeflîon of all the manner and circu m fiances of the faft: 
and upon examination, the cafe (as it was delivered to 
the Juftices to confider of it, and to give their opinions) 

was 
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was fuch ; Qcorge Leak joined two blank parchments fit for 
letters patent, foclofe together with mouth glue as they were 
taken for one, and did put one label through them both ; then 
upon the uppermoft he writ a true patent and got the great 
feal put to the label, fo the label and feal were anneied to 
both the parchments, the one written,, and the other blank, 
then he cut off the glewed fltirts round about, and took off 
the uppermoft ibin parchment (which was written, and was a 
perfeft patent) from the label which with the great leal did 
ftill hang to the blank parchment ; and then he writ another 
patent within the blank parchmerft, and did publHh it a$ a 
good patent : hereupon two queftions were moved. 

1 . Whether this offence be high treafon or no ? 

2. If it be high treafon, then whether he may be indiâed 
generally for the counterfeiting of the £reat feal, or elfe the 
fpecial faft mud be exprefled ? and the Juftices were divided 
in opinion in the firft point of the cafe: and myfelfand divers 
others held that this- aft was neither high treafon nor petit 
treafon, becaufe it is not within either of the branches of the 
faid (latuteof 25 Ed. 3. But it is a very great mifprifion ; and 
the party delinquent liveth at this day. But the Chief Juftiee 
and divers others were againft us ; and by reafon of the diver- 
fit y of opinions, refpeftuatur. Vide Fltta y lib 1. cap 22. hem 
trtmtn faiji dicitur, cumquis illicit us citi non /unit béce data au- 
t her it ai de figillo Regis rapto velinvtnto C3f brevia car tafia conjig- 

naverit. As to the fecond point it was refolved, that if the 25H.&C »• 
fpecial matter had amounted to counterfeiting the great feal 
in law within the faid itatute, then he might have been gener- 
ally indiâed of high treafon for counterfeiting the great feal : 
as if a man in an affray kills ^ con fiable that comes to keep the 
King's peace without any exprefc malice prepenfed, this is 
murder in law ; ?nd the delinquent may be generally indiâed 
of murder by malice prepenfed. 
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Cuftomi, Poft. 
33, 34. See the 
cafe of Rcnigcr» 
Sec Plow. 5, 6, 
7, tec. 



A Cafe of CUSTOM; 

Hil. 24 Eliz. In the Exchequer. 

A Merchant brought eighty weights of bay-falt by fea, to 
a haven in England, and out of the (hip fold twenty 
weights, and difcharged them to another (hip in which they 
were tranfported : but the faid twenty weights were never 
actually put on Ihore : and for tbe refidue, viz. 60, he agreed 
for the cuftom, and put them upon land : and now the doubt 
Page [18I wa8 > u P° n tnc words of the ftarute of r £1. cap. 11..* concern- 
ing exportation, viz. fent from the wharf, key, or other place 
QraoR. 2.04. on the land, and concerning importation, take up, difcharge, and 
lay on land : if in this cafe the faid twenty weights which 
always were water borne, and never touched the land, ought 
to pay cuftom as well inwards as outwards. 

And it was refolved, that in both the cafes cuftom ought to 
be paid ; for the difcharging out of the (hip upon the fale 
aforefaid, amounts in law to a putting them upon the land, 
for in the law this is infra corpus comitates : and if the law (hall 
not be fo taken, the lung may be defrauded of all bis cuftom, 
and in this cafe, forafmuch as no cuftom was paid, it was re* 
folved that tbe goods were forfeited, &c. 



Prerogative of 

difpenBog 

power 

7 Co. 36, 37. 

8 Co. 38. % 
Vaugh. 333, 

347- , 
Cumbero. iz, 

• 11 Co. 82. 
Plow. 457, 508. 
1 Salic 168. 
See Skin. 157, 
J Qs.de hoc. 



Cafe of Non Obstante* 
Difpenfing Power. 



or 



NOTE 5 a good diverfity when the King (hall he hound 
by aft of Parliament, fo that he cannot difpenfe with 
it by any claufe of Non objiantt No aft can bind the King 
from any prerogative which is fole and infeparable to his per- 
fon, but that he may difpenfè with it by a Non obftante ; as a 
fovereign power to command any of his fubjeds to * fcrve 
him for the public weal : and this fold y and infeparably 
is annexed to his perfon : and this royal power cannot be 
reftrained by any a£t of Parliament, J neither in theft, nor 
in h)pothtfi> but that the King by his royal prerogative 
may difpenfe with it; for upon commandment of the 

King, 



2 
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King and obedience of the fubjeft, doth his government con- 
fift: as it is provided by the ftatute of 23 H.' 6. cap. 8 that 3 I*ft. «39» 
all patents made or to be made of any office of a Sheriff*, &c. 
for term of years, for life, in fee fimple, or in tail, are void 
and of no effeft, any claufe or parol De no» obflante* put, or 
to be put into fuch patents to be made, notwithstanding And 
further, whofoever (hall take upon him or them to accept or 
occupy fuch office of Sheriff by virtue of fuch grants or pa- 
tents, (hall (land perpetually di fa bled to be or bear the office 
of Sheriff within any county of England by the fame autho- 
rity : and notwithstanding that by this aft. 1. 1 he patent is 
made void. 2. The King is reftrained to grant Non obflante. 
. The grantee difabled to take the office, yet the King by 
is royal fovereign power of commanding, may command by 
his patent, (for fuch caufes as he in his wifdom doth think: 
meet and profitable for himfclf and the commonwealth, of Note; this 
which he himfclf is folely Judge) to ftrve him and the veal £Jj^ f °\Y£ e 
public, as Sheriff of fuch a county for year, or for life, &c. . Fottn aofW. 
And fo was it refolved by all the Juftices of England, in the J. 2. patent* to 
Exchequer-chamber, 2 H. 7. 66. And fo the royal power *°P ilh officert ? 
to pardon treafons, murders, rapes, &c. is a prerogative in- 
cident folely and infepaiably to the perfon of the King: and v>d. Poft. 30. 
for this Non objiantenn a£t of Parliament to make the paidori of * Qucr* 
the K. void, and reft rain the K to difpenfe with this by Non 
ob/lante 9 and to difable him to whom the pardon is made, to 
take or plead it, (hall not bind the King but that he may dif- . 
penfe with it: and this is well proved by the act of 13 R. 2. 
Parliament 2. cap. 1. For by this it was enaâed, that no 
charter of pardon, from henceforth be allowed by whatfoevçr Pudom. 
Juftices, for murders, treafon, rape of a woman, not fpeci- 
fied in the (aid charter i and if it be other wife, be the charter 
difallowed. . . 

Note ; this was the fureft way that the Parliament could 
take to reftrain the King to pardon murder, uniefs that he 
pardon it by ezprefs terms, which they thought the King 
would not, for they knew that the King could not be 
reftrained by any a£t to make a pardon ; for mercy and 
pover to pardou is a prerogative incident, folely and inse- 
parably to the perfon of the King: and it hath oftentimes Q^ 
been adjudged that the King can pardon murder by gene- 
ral words without any'exprefs mention, with Nonohjiantt 
the faid ftatute : fee 4 H.4. cap. 31. In which it is oidain- 
ed that no Wei (h man be Juftice, * Chamberlain, Treafurer, Page [19] 
Sheriff, Steward, Conftable of a caftle, Efcheator, Coro- 
ner^ or chief Forefter, nor other officer whatsoever, nor 

C 4 Keeper 
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. Keeper qf Records, &c. in any part of Wales, notwithstand- 
ing Jmy patent made to the contrary, with claufe of Non ob- 
Jiante licet fit IVallicûs natui : and yet without queftion, the 
King may grant this with a Non obftante. So purveyance for 
the King and his houftiold is incident folely and infeparablf 
to the perfon of the King : and for this caufe the adl of Par* 
liament held in time of H. 3. De tallagio non concedendo, tit. 
Purveyance, in Raftall, which bars the King wholly of pur- 
veyance, is void, as it appears in Co. lib. fol. 69. But in all 
fuch cafes, although that the King may difpenfe with ftatutes, 
yet a general difpenfation or grant without Non ob ft ante is void : 
' but in things which are not incident folely and infeparably to 
the perfon of the King, but belong to every fubjeft, and may 
be fevered, there an a£t of Parliament may abfolutely bind 
the King : as if an aft of Parliament do difable any fubje&8 
of the King, to take any land of his grant, or any of his fub- 

Not* jefts (asBifhops) (as it is done by the ftatute 1 Jac. c. 3 .) to 

grant to the King, this is good ; for to grant or take lands or 
tenements, is common to every fubjeél : and for this it is not 
froprium quarto modo, to Kings, JcHicet omni foii & femper. 
Vide the cafe of Deans and Chapters upon the ftatute of 13 

Stat. 8R.» ci. Eliz. v ide 8 R. 2. cap. a. & 33 H. 6. that none (hall be Juf- 

Cumb a * * 4 ***" c °^ a ^ l ^ e » & c * ' n t ' îe countv where he was born or did in- 
habit, and yet the King with fpefcial Non ob fiante may dif- 
penfe with this, for this belongs to the infeparable prerogative 
of the King, viz. his power of commandment to ferve, &c. 

[Note ; thefe opinions may jufiify any King's a£tf ng again ft 
law, and are a proper ground to eredt arbitrary power, &c/} 
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Q^ If High Commiffioners have 
Power to imprifon,, 

Hil. 4 Jac. Regis. 

NOTE; Mich. 4 Jac. poft prandium % there was moved High Commiffi» 
a queftion amongft the Judge» and Serjeants at Ser- ® nert » {fxhe f 
jcant'slnn, if the High Commiffioners in ecclefiaftical caufes, j^prifol^ 10 
may by force of their commiffion imprifon any man or no ? 

Firft of all it was refolved, by all, that before the ftatute of Poft - 47» 7*» 
i El. cap. j. the King might have granted a commiffion to î!*co.o, 47. 
hear and determine ecclefiaftical caufes : but then notwith- Nota. 
landing any claufe in their commiffion, the Commiffioners pttft * 74* 75- 
ought to proeeed according to the ecclefiaflical law aiiowed 
within this realm, for he cannot alter neither his temporal * • Ergo, (^ the 
nor his ecclefiaftical laws within this Realm by his grant or ^"^ "j^J 
commiffion : vide Caudrey's cafe, Fifth Report. And they pcc * 
could not in any cafe have punifhed any delinquent by fine 
or imprifon ment unlefs they had authority fo to do by aft of 
Parliament. Then all the queftion refts upon the ad of 1 EL 
which as to this purpofe reds upon three branches. 

1. Such Commiffioners have power to exercife, ufe, occupy, 
execute ajl jurifdi&ion fpiritual and ecclefiaftical. 

2- Such Commiffioners by force of letters patent have 
power to vifit, reform, &c. all herefies, &c. which by any 
manner of fpiritual or ecclefiaftical power, &c. can, or law- 
fully may be reformed | Sec. fo that thefe branches limit the 
jurifdiÛion, and what offences (hall be within the jurifdiction 
of fuch Commiffioners, by force of letters patent of the King : 
and this is all, and only fuch offences may lawfully be re- 
formed by the ecclefiaftical law. 

3. The third branch is, that fuch Commiffioners after fuch ' 
Commiffion delivered to them fo authorifed, fhall have power 
and lawful authority by * virtue of this a£t, and the faid letters p a © c [20] 
patent, to exercife, ufe, and execute all thepremifes acccordingto 
the tenor and effect of the faid letters pat. This branch gives them 
power to execute their commiffion. But it was objected, that this 

branch 
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branch doth not give the Queen power, by her letters patent, 
to alter the proceedings of the ecclefiaftical law, or gave to the 
Queen abfolute power by her letters patent, to prelcribe what 
manner of proceedings, or punifliraent concerning the lands, 
goods, or bodies of the fubjeft ; and this appears % the title 
of the a£fc reftoring to the crown the ancient jurifdiâion, fo 
that the intent was to make rcftitution, and not any innova* 
tion in the proceeding or punifhment : and it was obferved 
that this lad branch gave to them power to execute all the pre- 
mifes, according to the tenor and effeft of the faid letters 
patent, fo that thefe words, " fo authorised " in the faid letters 
patent, have relation only to the authority of the letters patent, 
before fpecified ; viz. fuch as gave to them power to vifit, re- 
form, redrefs, order, corrcft, and amend all errors, herefies, 
fchifms, abufes, contempts, and enormities whatfoever; 
which by any manner of fpiritual ot ecclefiaftical power, can 
or may lawfully be reformed, &c. Thefe are the tenor 
and effeâ of the letters patent before* remembered : and if 
any other conftruâion (hall be made ; 

i. It (hall be againft the exprefs letters, fiiUuty faid letters 
patent. 

2. It (hall be full of great peril and inconvenience, for 

then not only imprifonment of body, but con fi feat ion of lands* 

goods, &c. And fome corporal puni fh ment maybe impofed, 

Herefy, ftc. for herefy, fchifm, incontinence, &c. Alfo power may be 

Poft. 56. given to them to burn any man for herefy i which would be 

againft the common law of the land. 

See Simpfon's cafe in Hil. the forty-fecond of Eliz now 
reported by my Lord Coke in 4 lnft. 333. See Dyer 

389- 

[Vide poft. 56, 58, and 93. of the writ De btretice ctmbu- 
rendt.l 
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Of Stealing Women. 

NOTE ; the ftatute of 3 H 7. cap. 12. (lands upon a pre- Stealing 

amble and a purview ; the preamble is, where women, p 1 ^* 

as well maids as widows, and wives having fubftance, &c* v ^ de £°' c 

and fome being heirs apparent, &c. for the lucre of fuch fub- Tnah, vol. 5. 

ftance, be oftentimes taken by mifdoers, contrary to their *iyft 43*»4J5» 

wills, and after married, &c. or defiled: to note thefe three J,of wk ' IQ9 ' 

wordis in the preamble : viç. % H a *k. 313. 

1 . Be taken. **»•> lo, * ,ot 

2. Be married. ***• 

3. Be defiled. 

The purview is, that what perfon or perfons from hence- 
forth that taketh any woman fo againft her will unlawfully, 
viz. maid, wife, or widow, that fuch taking, procuring, and 
abetting to the lame, and alfo receiving the (aid woman fo 
taken againft her will, and knowing the fame be felony. And 
that fuch mifdoers, takers, and procurers to the fame, and 
receivers, knowing the faid offence in form aforefaid, be 
henceforth reputed and judged as principal felons, fo that it 
is not faid in the purview fo taken, married, or defiled, but 
only fo taken againft their will : and upon this, great quef- 
tion was moved 4 8c 5 Ph. & Mar. in the Star- chamber, if the 
eloinment againft her will, without marriage, or carnal copu- 
lation (which is intended by this word defiled) be felony or 
no? And the opinion of Brook and fome other of the ju dices 
was, that it was • felony; but Sanders Chief Jufticc was Page [21] 
againft it ; and afterwards, as Periam Chief Baron did report, 
it was refolved by the Juftices in the 26 Eliz. that fuch eloin- 
ment only is not felony by the intent of the ftatute, without 
marriage or carnal copulation, for the mifchief was not only 
the taking, but the marriage, or the defiling, which was (as 
it was faid in the preamble) to the difparagement of the faid 
woman, and utter heavinefs and difcomfort of her friends: 
and the purview ought to purfue the mifchief. 

Secondly, This word fa % hath reference to the preamble, 
and all the mifchief contained in it. 

Note ; by the exprefs purview of the a 61, the accefiary both Pol. ico. 
before and after is made principal, &c. but by a conltroâion 
of the common law they that receive the mifdoers, and not 
fhe women are acceflaries ; for this a£t makes even the re- 
ceivers of the women principals. 

Aurum 
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kRoll. Akr.113. 
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mi Borgi pa. 
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theExchcq. 
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Pafcb. 4 Jac. Regis. 



N< 



OTE ; by, the commandment of the King, it was re- 
ferred to Popham, Chief Baron, and myfelf, what 
right the Queen which now is, hath, and in what cafes, to 
a right claimed by her, called durum Regina, that is to fay, 
pro centum march argents una marca atari folvend* per ilium qui 
fponte fe olligat: and upon conGderation had of it by a long 
time and view of all the records and precedents, viz. Librum 
Rubrum in Scaccario, fol. 56. de Auro Regina y where it is faid, 
that this is to be taken de its qui fponte fe obligant Regi, &t. 
which is the foundation of this claim ; and of a record in the 
Tower, 52 H. 3.. and of a Record in the Exchequer, 4 E. 1. 
and of a record in the Exchequer, Hil. 12 Ed. 3. and of the 
Tower in the fame year, in Rot. Claufi and the afts of Parlia- 
ment 15 Ed. 3. cap. 6. & 31 Ed. 3. cap. 13. and the 13 R. 2. 
in Turriy and divers other precedents and procefs out of the 
Exchequer in the time of R^ 2. H. 4. and other Kings, until 
the time of H. 7. 

It wa,s refolved that the Queen hath right to it, but with 
thefe limitations, 

1. That it ought to be fponte by the fah]t&fme coaclione, fo . 
that this ought to be at the pleafure of the fubjeft, whether, he 
will offer, or give, or no : and for this all fines upon judg- 
ment, or by offer or fine for alienation, or in any other cafe 
where the fubjedl doth not do it fponte fine cliqua coatlione, w*. 
that the King of right ought to have it, there the Queen fhail 
have nothing. 

2. It ought to be fponte fine confiderathne alicujus reventionls 
feu interejfty that the King hath in ejfe, injure corona : and for 
this upon fa le or demife of his lands, or wards, or goods of 
felons, outlaws, etfimilicafu ; for thefe are contracts and bargains 
concerning the revenues and interefts of the K. and it cannot be 
laid in fuch cafe that the {\ibje&$f ponte fe obligant % as to purchafe 

or 
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or buying any the revenues or interefts which the King 
hath. 

3. It ought to be [ponte fuper toufiderationem^ et non ex 
mera graûa & bêneumentia fubditi, for that which is of inert 
grace is not properly faid of obligation or duty, and the 
words of the records are, to have de its qui /ponte Je obligent \ 
and fo was it ordained by the King and his Council» as ap- 
pears by the record of Hil. 4 E. 1. in Scaccario, &c* 

4. It ought to be foonte fuper conftdtrationem qvee non attin- ■ 
gat reventionem feu inter effe corona , in any thing which the 

King hath : as if the • fubjeft give to the King Jponte a fum Page £«3 
of money for licence in mortmain, or for to create a tenure 
of himfelf, to bave a fair, market, park, chafe, or warren, 
within his manor, there the Queen (hall have it: for the 
fubjeâ did this fponte, and was not conftrained to it: and this 
doth not concern any revenue or intereft of the King : but if 
the King hath a fair or market, or park, or warren, and 
grant it for a, fum of money, there the Queen (hall have no- 
thing ; for this was a thing in ejje ; and parcel of the re- 
venue of the crown : and by that it appears, that forafmuch 
as little or nothing is given in fuch cafe, where this of right 
is due, this is not now of any fuch value as was pretended : 
and this refolution was reported to our fovereign lord the King 
by Popham, in the gallery at Whitehall. 
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Cafe of FORESTS; 

Pafch. 5 yacobi Regisi 



Fereftt. chafe*. TN this ùùic term it wa* Informed to the King, that great 

3 inft. 76, 77. J[ wrongs were done in his foreft of Leicefter in the county 
31* V*j 9 ' of Leicefter : and in his foreft of Bowland in the county of 

3 9- Warwick, &c. parcel of his dachy of Lancafter : and upon 
this, by warrant of the King under his fignet, all the Juf- 
tices were aflembled to refolve certain queftions, to be moved 
concerning the forefts by the Attorney of the duchy, and the 
courtfel of the other part, which were forefts, and which 
were chafes ; the which being matter in fa£t, the Judges 
could not give their refolutions but by way of direction ; and 
it was refolved by them, that if tnefe are forefts» it will 
appear by matter of record, as by Eyres of Juftices of fo- 
refts, fwannymotes, officers of forefts, as Regardors, Agifters, 
Verderors, &c. But the appellation of it by the name of * 
foreft in grants, offices, and conveyances, is not any proof 
that this is a foreft in law. 

4 Inft. 199,300. 2. It was refolved by all the Juftices, that if thefe are not 

other than free chafes, and no forefts in law, then he who 
hath any freehold within them, may cut his timber and wood 
growing upon it, without any view or licence of any : but 
if he cut fo much, that there is not fufficient for covert, and 
to maintain the game of the King, he (hall be punifhed at the 
fuit of the King. And fo if a common perfon hath chafe 
in another's foil, the owner of the foil cannot deftrov all the 
covert, but ought to leave fufficient covert and fufficient 
broufe-wood, as hath been accuftomed. 

3. It was refolved, that within fuch a chafe the 
owner of the foil by prefcription may have common 
for his (heep, and warren for his conies, by grant or 
prefcription: but he cannot fur-charge with more than 

hath 
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hath been ufed, time from which, &c. nor make burrows in 
other places than hath been ufed from the time of which, &c. 
unlefs he hath warren by grant, and then be may ufe it ac- 
cording, to -hi* -.gwat-f but he cannot crcô a new warren with- 
out charter. 

4. It was refolved, that he who hath fuch a warren may 
lawfully build upon his inheritance, within his warren, a 
convenient lodge for preservation of his game. 

5. It was faid by Popham Chief Juftice, that it was ad- 
judged in the' time of the Chief Baron Brett, in the Exche- 
quer, that a man may prefcribe to cut his wood upon his own 
inheritance within a foreft, although it was again ft the aft in 

the.43 Ed. i. which is in the Abridgment, title # Foreft 2f . Page [23] 
And this was the cafe of Sellenger, for cutting wood in the 
foreft of Hay in the county of Hereford : and their reafon 
was for thai this was but a declaration of the common law, 
and it may be tolled by cuftom, as Littleton (aid ; vide 2 Ed. 4 In ft«3M3» , 5* 
2. title Trefpafs, fol. 9. in the time of Ed. 1. Trefpafs 239. lb -****9°. 
Plowd. Com. Dver 72. 332. 2 Ed. 4. cap. 7. that the fub- 
je& may have a foreft : but this is intended if he bath power 
to have fwanny motes and Juftices in Eyre and Forefters ap- 
pendant to his forefts.. 

Confuetudo ex rationahili caufa vfitat a privât communem legem: 
and it was held by fome that this was but an ordinance, and 
not any aâ: of Parliament. Q^ 
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FLOYD and BARKER, 

Pafcb. 5 Jacobi Regis. 
In the Star-Chamber. 



CanfpSwcydoth T^ this very term, between Rice ap Evan ap Floyd, and 
not lie igaiiift a J^ Richard Barker, one of the Juftices of the grand feffions 
juror or îodîaor, j n t j, c county of Anglefey, and other defendants : it was re- 
amer*! 11 * folved by Popham and Coke Chief Juftices, the Chief Baron, 
Vide Port. 32, and Egerton Lord Chancellor, and all the Court of Star- 
9 H 9 *k"h &C " c ^ amocr » t * iat wr »en a grand inqueft indifts one of murder 
Jertoium C 7 ** °r felony, and after the party is acquitted, yet no confpiracy 
lies for him who is acquitted, again (I the indi&ors, for this 
that they arc returned by the Sheriff by procefs of law to 
make inquiry of offences upon their oath, and it is for the 
fervice of the King and the commonwealth. And as it is 
faid in the io El. 265. they are compellable to ferve the law, 
and the court : and their indi&ment or verdift is matter of 
record, and called Verdiftum* and (hall not be avoided by 
furmife or fuppofal, and no attaint lies. And for this reafon 
thfey (hall not be impeached, for any confpiracy or practice, 
before the indictment : for the law will not fuppofe any un- 
indifferent, when he is fworn to ferve the Kjng : and with 
this agrees the books in 22 AIT. 77. Aflife p. 12. 21 Ed. 3. 
17. 16 H. 6. 19. 47 Ed. 3. 17. 27 H. 8. 2. F.N.B. 115.8. 
Bui it is other wife of a witnefs ; for if he confpire out of the 
court, and after fwear in the court, his oath (hall not excufe 
his confpiracy before ; for he is a private perfon, produced by 
the party, and not returned by the Sheriff, who is an officer 
fworn, and the jurors are fworn in court as indifferent per- 
fons : and the law prefumes, that every juror will be indif- 
ferent when he is fworn -, nor will the law admit proof again ft 
this prefumption. 

2. It was refolved, that when the party indi&ed is convift 
of felony by another jury, upon " not guilty pleaded," 
there he never (ball Ipve a writ of confpiracy, but when 
the party upon his arraignment is Ugitïmo <modo acquitta- 
r S*lk* tus : but * n the ca k at tnC °ar, the grand jury who ra- 

dioed one William Price for the murder of Hugh ap 
William, the jury, who, upon not guilty pleaded, conviûed 

him, 
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him» were charged in the Star-chamber for confpiracy àgainft 
him, and indiâed and convifted, which manner of complaint 
was never feen before : for if the party (hall not have a con-* 
fpiracy again ft the indiftors, when the prifoner is acquitted 
upon nis indi&ment, a multo fortiori when he is lawfully con- %> 
.via, be (hall not charge neither the grand inqucft by whom he 
was indifted, nor the jury who found him guilty : for the 
Jaw in fuch cafe doth not give any attaint, for this that he was 
. jndi&ed by the oath of twelve men at the lead, and found 
guilty by twelve : and in thefe cafes, the King is (he fole 
party to the proceedings àgainft the prifoner : but on the other 
fide, when a jury hath acquitted a felon or traitor again ft ma- 
nifcft proof, there they * may be charged in the Star-chamber, Pag$ [24] 
for their partiality in finding a manifeft offender not guilty, 
m maltjuia nmantrent impunita. And it will be a caufe of in* 
finite vexation and occafion of perjury and fmothering of great 
offences, if fuch averments and fuppofals (ball be admitted 
after ordinary and judicial proceeding : and it will be a means 
ad dtterrendn if dttrabendos juratores afervitio Regis. 

3. It was refolved that the faid Barker who was Judge of 
affife, and gave judgment upon the verdiâ of death, again ft 
the (aid W. P. and the Sheriff who did execute him according 
to the faid judgment, nor the Juftices of peace who did ex- 
amine the offender, and the witneffes for proof of the murder 
before the judgment, were not to be drawn in queftion in the 
Star-chamber, for any confpiracy, nor any witnefs, nor any 
other perfon ought to be charged with* any confpiracy in the 
Star-chamber, or elfewhere, when the party indtâcd is con- 
viâed or attaint of murder or felony : and although the offen- 
der upon the indiftment be acquitted, yet the Judge, be he 
Judge of aflifc^ or a Juftice of Peace, or any other Judge, • 
being Judge by commiffion and of record, and fworn to do 
juftice, cannot be charged for confpiracy, for that which he 
did openly in court as Judge or Juftice of Peace : and the law 
wiH not admit any proof again (t this vehement and violent 
preemption of law, that a Juftice fworn to do juftice will do 
injuftice ; but if he hath confpired before out of court» this is 
extrajudicial ; but due examination of caufes out of court, and 
inquiring by teftimony, & Jimilia. is not any confpiracy, for 
this he ought to do ; but fubornatton of witneffes, and falfe 
and malicious profecutions, out of court, to pich* whom be 
knows will be indi&ors, to find any guilty, &c. amounts tq 
an unlawful confpiracy, 
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And records arc of fo high a nature, that for their fubli-î 
» mity they import verity in themfelves ; and none (hall be re- 
ceived to aver any thing a gain ft the record itfelf ; and in this 
point the law is founded upon great rvafon, for if the judicial 
N matters of record (hould be drawn in queftion, by partial and 

Averments. finifter fuppofals and averments of offenders, or any on their 
behalf, there will never be an end of caufes : but controver- 
ses will be infinite ; et infinitum in jure reprobatur : and for 
this it is adjudged in the 47 Ed. 3. 15. that a Judge who hath 
a commiflion, viz. that is of record, {hall not.be charged in 
confpiracy; which is fo be underftood of what he did in 
court, for the reafons and caufes aforefaid : and with this 
agree the books, 21 Ed. 4. 67. & 27 AfT. pi. 12. and the rea-* 
fon is for this, that though the party is acquitted, yet the ac- 
cu fmg (lands with the record: and accordingly was the law 
taken in this cafe. But in an hundred- court, or other court 
which is not of record, there averment may be taken again ft 
their proceedings, for that it is no other than matter in pais* 
and not of record ; as it appears in the 47 Ed, 3. 15. Alfa 
one (hall never aflign for error, againft that which the court 
doth as Judges ; as to fay, that the jury gave verdift for the 
defendant, and the court did enter it 4br the plaintiff, or to 
fey that the party who levied the fine was dead before the fine 
was levied, or fuch like. Fide 1 H. 6. 4. 39 H. 6. 52. 7 H. 
7. 11 H. 7. 4. 28. 1 Mar. Dyer 89. But in a writ of falfe 
judgment,, the plaintiff (hall have a direft averment againft 
that which the Judges in the inferior court, have done as 
' Judges, quia rccordum non habenty and with this accords 21 
H. 6. 34. And as a Judge (hall not be drawn in queftion in 
the cafes aforefaid, at the fuit of the parties, no more (hall he 
be charged in the faid cafes before any other Judge at the fuit 
of the King. And for this in the 27 AfT. pi. 18. one was 
indifted and arraigned at the fuit of the King, that as he was 
a Juftice of oyer and terminer^ where certain perfons were in* 

Page [25] difted * of trefpafs before him, he made an entry of record, that 
they were indi&ed of felony : and it was adjudged that this 
indidment was againft the law, for this that he was a Juftice 
by cornmiflion 5 and that is of record ; and this prefent a6t 
(hall be to defeat the record, hoeeji, to aver againft that which 
he did as Judge of record, which cannot be by the law. Vide 27 
AfT. pi. 23. 2 R. 3. 9.28 Aff. pi. 21. 9 H. 6. 60. And it was 
laid, that it wasthecafcof oneNudigate, whoasa Juft. of Peace 
had recorded a force upon a view» which he did as Judge up- 
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on record ; and a bill wa»exhrbited againft him in this court, 
for this, that he had falfly made a record, where indeed there ' 
was not any force : and by the opinion of Catlyn and Dyer, 
Chief Juftices, it was refolded, that that thing, that a Judge 
doth as Judge of record, ought not to be drawn in queftiox* 
in this court. 

Note well, that the faid matters done at the bar were not 
examinable in the Star-chamber ; and for this it was ordered 
and decreed by all the court, that the faid bill without any 
anfwer to it, by the faid R. Barker, (hall be taken off the file and 
cancelled, and utterly defaced : and it was agreed, that infomucrt 
as the Judges of the realm have the adminiitration of juftice, 
under the King, to all his fubjefts. they ought not to be 
drawn into queftion for any fuppofed corruption, which ex- 
tends to the annihilating of a record, or of any judicial pro- 
ceedings before them, or tending to theflander of the juftice 
pf the King, which will trench to the fcandal of the King 
himfelf, except it be before the King himfelf ; for they are 
only to make an account to God and the King, * and not to • Q^thePif* 
anfwer to any fuggeftion in the Star-chamber ; for this would * umeo f* 
tend to the fçandal and fubverfion of all juftice. And thofe 
who are the moft fin cere, would not be free from continual 
calumniations, for which reafon the orator faid well, irivigi* 
\anium e/tfemper, multp infidia funt bonis. 

And the reafon and caufe why a Judge, for any tiling done 
by him as Judge, by the authority which the King hath 
committed to him, and as fitting in the feat of the King (con r 
cerning his juftice) (hall not be drawn in queftion before any 
other Judge, for any furmife of corruption, except before the 
King himfelf, is for this ; the King himfelf is de jure to de- N 
Jiyer juftice tp all his fubjefts*, and for this, that he him felf Judge» fca»e 
cannot do it to all perfons, lie Relegates his power to his ^M* £*j£* 
Judges, who have the cuftody and guard of the King's oath. 

And forafmuch as this, concerns the honour and conference See 4 Inft. fi, 
of the King, there is great reafon that the King himfcli fliajl 4 *' 7 '* 
take account of it, and no other. 

And Thorp's judgment, who was drawn in queftion for SeeQ»t©n*i 
corruption before com mi (Gone rs, was held againft the law, T^tV^oV" 
and upon that he was pardoned s and it is contained in the ju^ment wasty 
fame record, quod non trahitur in extmplum* Vide the conclu- ?**b*™ r * »<*- 
Con of the oath of a Judge, ft* the Chronicle of Stow, 18^^"* 

£dw. 3, 312. t nth the whole 

Note; Thomas Wcyland Chief Juftice of the Common f«of judges."' 
Pench, Sir Ralph Hengham Juftice of the King's Bench ; ^.^X 
ajul (be Other Juftices were accufed ci bribery and cor- K. w*s forced t* 
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ruption, and their caufes wçre determined in Parliament» 
where fome were bani&cd, and fome were fined and impri- 
foned. 

Vidi 2 Ed. 3. fol 27. That the Jufticcs of Tr ayl-bafton (fo 
called for their fummary proceeding) were in a manner JuC- 
tices in Eyre ; and their authority was founded upon the flat, 
of Ragman, which you may fee in the old Magna Ghana* 
Vide the form of the commiffion. of the * Trayl-bafton, Hoi* 
lirçgfhead, Chron. fol. 312. «And note , it appears by the 
faid precedent and Chronicle, that the King did examine the 
corruption of his Judges, before himfelf in the Parliament, 
and not by force of any com million. 

Abfurdum eft affirma* e % {re judicata) credenàum ejfe non j adieu 



Of Oaths before an Ecclefiaftical Judge 
Ex Officio. 



The Ordinary 
cannot enforce , 
• man to anUcr 
general articles 
Ex officio. 



Note» ttf » Ex 
Officio oath it 
lince abrogated 
by ftat. 16 Car. 
i.c.%. feet. 4. 
icti Car « *• 
C. X*. feci. 4. 
Sec Gibfon's 
Codex 56, 58, 
407» S99> '©53' 



■fkTOTE ; Pafcb 4 Jacohi, in the time of the Parliament, 
1^1 the Lords of the Council of Whitehall demanded of 
Popham Chief Juftice and myfelf, upon motion made by the 
Commons in Parliament, in what cafes the Ordinary may 
examine any perfon ex officio upon oath ; and upon good con. 
fideration and view of our books, we anfweted 10 the Lords of 
the Council at another day in the Council-chamber. 
> " I. That the Ordinary cannot conftrain any man ecclefi- 
" aftical or temporal, to twear generally to anfwer to fuch io- 
** terrogatories as (hall be adminiftered unto him ; but ought 
" to deliver to him the articles upon which he is to be ex* 
•' amined, to the intent that he may know whether he ought 
" by the law to anfwer to them : and fo is the courfe of the 
" Star-chamber and Chancery ; the defendant hath the cosy of 
" the bill delivered unto him, or otherwife he need nut to 
" anfwer to it. 

< ( 2. No man ccclefiaftical or temporal (hall be examined 
" upon fecret thoughts of his heart, or of his fecret opi- 
" nion : but fomething ought to be objected again ft him 
" what he hath fpoken or done : no lay-man may be exa- 
ct mined ex officio* except in two caufes, and that was 
cc grounded upon great reafon ; for lay-men for the molt 
u part are not lettered, wherefore they may eafily be in- 
•' veiglcd and entrapped, and principally in herefy "and er- 
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*' Tors of faith : and this appears by an ordinance made in 
44 the time of Ed. i. tit. Prohibition in Raftal." 

The words of which ordinance are, and qmd non permit- 
tent quod alioqui laid in ballivâfuâ in alt qui bus loci* coiveniantur, 
ad aliquas recognitions per jut amenta fua faciendas % nifi in caufis 
matrimonialibus et tefiamentariis. And the reafon that the ec- 
clefiaftical Judge fhall examine them in thefe two cafes» is for 
this, that contrails of matrimony» and the eftates of the 
dead are many times fecret ; and they do not concern the 
fliame and infamy of the party, as adultery, incontinency, 
ufury, fi mon y, hearing of mafs, herefy, &c. 

And for this caufe in thefe cafes, and fuch like, the cccle- 
fiaftical Judge ought not to examine partem ream, upon their 
oath -, for as a civilian faid, that this was inventio diaboH ad de- 
trudendas mifermrum animas ad infemum : and in the Regifter, 
fol. 36. 6. there is a prohibition in this form, Pnecipimui tibi 
quad non fermittas quod aliqui laid ad dtationem talis Epifc* alt- 
quo loco convent ant de catero ad aliquas recognition** facias vel fa- 
cramenta preeflanda> (the one is the expo fi lion of the other) 
nifi in cafibus matrimonialibus et ttjlamtntariis : and there is an 
attachment upon it, pone per vad* talem Epifc* : quod fit coram 
Jufliciariis nofiris, &c. ojlenfurum quart fecit fummoniri 9 et 
per ten fur as ecclef difiringi la tea s perfonas vel laicos famines V 
faeminas ad cemparendum coram eo ad P'oftandum jur amentum 
pro voluntate fua ipfis invitis in grave corona preojudichm* & Page [27] 
dignitatis noftra Rtgia, necnon contra confuetudtnem regni m/iri : 
et habeas ibi nomina plegiorum> &c. ufle> &c. by which it 
doth appear, that this was not only again ft the faid ordinance, 
but alfo againft the cuftom of the realm, which had been 
time out of mind, and alfo in prejudice of the crown and 
dignity of the King : and with this agrees F. N. B fol. 41. 
Aud vide the cafe reported by the Lord Dyer (but the cafe is 
not printed) Trin. 10 Eliz. one Leigh an attorney of the Leïgh'icife, 
Common Pleas, was committed to the Fleet by the high 
Commiflioners in a caufe ecclefiaftical, for this, that he had 
been at mafs, and refufed to fwear to certain articles to be 
propofed to him. And held, that although in fuch cafe, ec- 
clefiadical jurifdi(£lion is faved by the ftatutc of 10 Eliz yet 
they ought not in fuch cafe to examine upon his oath : and 
hereupon he was delivered by all the court of Common Picas 
upon the return of the matter upon a Habeas corpus. 

And in Mich. 18 El. Dyer, fol. 175. in Hind's cafe, who Hind'tafe. 
would not fwear coram Commiffionartis EccleJ ' fuper articu- 
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Koté, thefeit- Us pro ufura % & ea de caufâ commijfus efl gaoht de h FUel. Hé. 
foTw«bc^aufc was Slivered by /fo£w corpus per totam cutiam. This was 
the high com- ?ifo becaufe they could not imprifon. 
miffion had no Vide lejiatute 25 H. 8. cap. 14. which is declaratory as to 

pfoo/'set t ^ 8 P oirtt : n ^ andct ^ not WI "* thc "ght order of juftice nor 
a Inft. 333. good equity, that any pcrfon (hould be convia, and put to 
frhfeji't Codex» the lofs of his life, good name, or goods, unlefs it were by 
* 10 ' due accufation, and- wit nèfles, or by presentment, verdîû, 

confeffion, or procefs of outlawry, &c. And it is not rea- 
sonable that any ordinary upon fufpicion conceived of his own 
fancy, without due accufation or prefentrhent, (hould put any 
fubject of this realm in infamy and flander of hcrcfy, to the 
peril of life, lofs of good name, or goods ; (et paulo antea) 
the mod expert and learned man of this realm, diligently lay- 
ing guard upon himfelf, cannot efchew and avoid pe- 
nalty and danger, &c. if he (hould be examined upon fuch 
captious interrogatories, as is and hath been accuftomed to 
be miniftered by the Ordinaries of this realm, in cafe where 
they will fufpett any man of herefy : and this was the judg- 
ment of all the faid Parliament. See F. N. B. Juftice of 
Peace 72. Lamb, in bis juftice of Peace 338. Crompt. in 
Juftice of Peace 36. 6. In all which it appears, that if any 
be compelled to anfwer upon his oath, where he ought not by 
the law, that this is oppreflion and punifhable before a Juftice 
of Peace, a Juftice of A (life, &c. for this is an article of 
charge, to enquire of all oppreflions s and as to that which 
was objected, that for a very long time, divers had been ex- 
amined upon bath in ecclefiaftical courts \ as to this it was 
anfwered, that it might very well be, and not againftjaw, 
for the words of the treatife or ordinance, and of the re* 
gifter, are, contra voluntatem eorvm, &c. So that if any- af- 
y fent to it, and take it without exception, that is not contra 
voluntatem eorum^ but to inforce any to take it, who ought 
not to take it by the law, is a great oppreflion : but if any 
perfon ecclefiaftical be charged with any thing which is pu* 
nifliable by our law, as for ufury, &c. there he (hall not 
be examined upon oath, for this, that his oath is evi- 
dence again ft him at the common law, and to do it 'in- 
curs the penalty of the ftatute ; but witneflès may be cit- 
ed to teftify. Regifter, tit. Confult. F. N. B. 53. d. Alfo 
biWon% Codex by the ftatute 2 H. 4. cap. 15. it is provided, that dicJus 
v ?°* Diotcefanui per fe vel per Commijfarios fuos contra hujuf- 

modi perfinasj lie. , Et ad omne juris effeclum* publico & 
judicialiter procédât &f ntgotium bujufmodi, fcfe. terminet 

juxta 
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juxta canonicas fandiones^ which worcta, juxta canonical fanSîU 
ones,, give them power to proceed according to their canons, 
and exclude the common law, and by pretext of this in the 
cafes mentioned in the faid aft, they examined as well lay* 
people as • Clerks, upon their oaths concerning herefy, er- p a « c [28} 
roneous opinions, &c. mentioned in the faid aft in the reigns 
ofH.4. H. 5. H 6. Ed, 4. ft. 3. H. 7. unto thé time of 
the faid aft of 25 H. 8. And for this in the reign of H. 8. 
nor in the reign of Ed. 6. no lay man was examined upon his 
oath, except in the faid two cafes of matrimony and wills : 
but in the reign of Queen Mary, this aft of 2 H. 4. was re- p^. 57 , 58,93, 
vived, and then all tne martyrs who were burnt were ex- 
amined upon their oaths : and afterwards by the 10th Eliz. 
the faid aft of 2 H. 4. is repealed, by which the common 
law is in full force and effeft : and for this caufe all the pre- 
tence of pofleflion and praftice which the ecclefiaflical courts 
have had is ftrongly anfwered by this which hath been (aid, 
that the words of the faid treatife and regitter are, contra vo- 
luntatem eorum y &c. And thofe who have fo taken it, have 
aiTented to it, and that (lands with law, * 

Note, that King John after he had murdered his nephew Matth. Pini, 
Aithur, and niece Ellenor, the iflue of his elder brother J»5t«*»**7» 
Geoffery, after he had loft Normandy, Aquitain, and Anjou, 
after that his Commons for unjuft vexation difobeyed him, 
his nobles révoltai from him, the clergy opprefled by him, 
and that he ftood excommunicated by the Pope, and his king- 
dom interdifted, he for his protection, granted by his charter 
of 13 Maii anno rtgni 14. fubmitted himfelf to the obedience 
of the Pope : and after in the fourteenth year of his reign, as 
one deftitute of all fuccour and fafety, and from day to day in 
fear to lofe his crown, by another charter he reiîgned his 
crown and realm to the Pope Innocent and his fuceffbrs, by 
the hands of Pandolph his legate, and took it of him again to 
hold of the Pope, which was utterly void, for this, that 
the kingly dignity is an inherent infeparable to the royal 
blood of the King, and defceiulable to the ntxi of blood of the 
King, and cannot be transfeired to another, no more than a p ar y aiDCn t 
Duke, or Earl, or Baron, or other dignity may transfer over Caia, 1,2, &ct 
their dignity, for thefe are incidents infeparable; alfo the 
Pope was an alien born, and therefore was not capable of 
inheritance within England : by colour or which fubmiffion 
and refig nation, the Pope and his fucceflbrs exafted great 
fuins of the clergy and laity of England, pro commuiantis 
D 4 pœni* 
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}œmtèntïts % to maintain tbe height and dignity of the Pope. 
And for the better inriching of the coffers of the Pope, Pope 
Gregory the Ninth* fent Otbo Cardinalis de Carcere TuJlian* 
into this realm» when there was indignation betwixt H. ?• 
and his nobles, to colleâ money for the Pope, who did col- 
lea infinite fums of rhoney, fo that it was (aid of him, quod 
kgaius jaginatur bents Jngiia, which legate held his council at 
London, anna Domini 1237, & 21 H. 3. And for the better 
finding out offences which ftiould be redeemed with money» 
he, with tbe afent of the BifhoJM of England there afiem* 
hied, made divers canons, amongft which one was, Jus jo* 
rands calomnia in tattfis ecclefiqfticts cujuf&bet, et de ventate di*> 
audi in fpirituaiibusjf ueque^ ut Veritas fàciiius aperiatur & can* 
fa celertus determineniur 9 flatuimut de Cédera pràftari in régné 
jinglia fecundate canonical i£ légitimas fâncliones, obtenta ik con* 
irarium confueiudine non objlante, &c. 

By which canon it appears, that the law and cuftom of 
England was againft this examination of the party defendant 
tipon his oath, for it is hid flatuimus de cater* prafiari in reg- 
no Angha % fo that this was a new law, and took its efic£t de 
cater*. 

2. Ohtentè in contrariant . confuetudine non obftante. And this 
very well agrees with the fegifter and the faid treatife De 
_ Reria Prohibitione % and the other authorities, that the law and 

**£* [?9l cuftom of England * was, that lay people in criminal caufes» 
be theyecclcfiaftical or temporal, {hall not be examined upott 
their bath (only in caufes matrimonial and testamentary 5) 
otherwife it is of Clerks* aà is Aforefaid I and for this, that it 
appears by the faid canon itfelf, that this was againft the law 
and cuftom of England ; whence it follows that this canon 
(hall not bind, fbr that the law and cuftoms of England can- 
hot be changed without an aft of Parliament, for this, that 
the law and cuftom of England is the inheritance ofthefub- 
je&, which he cannot be deprived of without his aflent in 
Parliament : and it appears in Lin wood, cap. Jure jurands% 
JoL 8. 6. That Boniface BUhop of Canterbury, anno 1272» 
Sec bîbfal « 57 H. 3. a little before the death of that King made this 
Codet $99. canon, Statuimus quod laid de fubditorum peccatis et excefftbus cor- 
J^ 1 ' 4 ° 7f rigendis per pralatos et judices eccleftaftkos inquiratur ad pt a/tan* 
dumde veritate duendafacr amentum per excommunication is fen ten- 
tias. Si opusfuerii compellantur imfedientes, vero ne bujufmodiju- 
r amentum praftetur per inter die? eft excommunicato fententia ar. 
teatitur. In which canon it is to be obferved, that thjs ex* 
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rends to lay people ; for, as appears, the ecclefiafticai Judge 
may examine thofe of the clergy upon their oaths, and note, 
Linwood, cap. Jure jurande*, foL 6. liter a £. faith fo. Hie di* 
titur can/a editienis bujtis ftatuti y viz. pralati ecclejiaftici prête- 
tiebant ai inquirendum de crimimbvs &f excejjfbus jubditorum fue- 
rum et laid (neta hie) fujfulti peteftau dominer um temper alium in 
bujufmodi inquifitienibus neiuerunt jurare de veritate dicenda. 

Note well what the caufe was, why lay people refufed to 
be examined for «rimes and excefr. 

2. It appears, that the Judges of the common law, by their 
prohibition did interdiâ, &c. as it appears by the regifler 
and the other authorities ; in the time of Ed i. and other 
Kings, incroachments were made upon the fubjeûs, which 
are here called imfedimentes, but now the canon faith impellat. 

, 3. That where by the law they may examine lay people 
upon their oath, in caufis matrimonialibus et teftamtntaruu here 
Boniface makes this canota to extend to peccata et excejfus f 
which canon was utterly againft the law and cuftom of Eng- 
land, in like manher another wa* made by him at the fame 
time Linwood, cap. Debenef.fel. Ï31. which canon being made 
direftly againft the Judges, who did award procefs againft 
them, if they did impofe any pecuniary pain : and prohibits 
them the Judges with fear of excommunication, the canon 
being againft law, the Judges prohibited them notwithftaqd» 
ing this thundering of excommunication in all ages. And 
the fcope and purpofe of the faid canon was to perplex the 
fubjeAs, and to inrich themfelves by puniflhment pecuniary: 
and this is declared by a£t of Parliament made 9 Ed. 2. call- 
ed Articuli CUri, Si pralati imponant fcrnam pecuntariam aliiui **«*• 
freptaatoy tic. Rtgia prohibitio locum babet. Note this. 
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See 13 Co. 33. 
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7VT07V/, the law fo regards the weal public, that although 
"* * in aâions popular the King (hall have the fuit folely in 
his own name for the redrefs of it, yet by his pardon he can- 
not difcharge the offender, for this, that it is not only in pre- 
judice of the King but in damage of the fubje&s : though for 
the avoiding of infinite fuits, they cannot have private ac- 
tions, and for that reafon the fuit is given to the King, not 
only for himfelf, but alfo for all ht6 fubjefts, * as if a man 
ought to repair a bridge, and for default of reparation it falls 
into decay: in this cafe the fuit ought to be in the name of 
the King, and the King is fole party to the fuit, but for the 
benefit of all his fubjc&s. And for this, if the King pardon 
it, yet the offence remains ; arrd in any fuit in the name of 
the King, for redrefs of it, the offender ought (notwithstand- 
ing the pardon) to make and repair the bridge for the benefit 
of the weal public s but peradveriture the pardon (hall dif- 
charge the fine for the time pall ; and with this agrees 37 H. 
6. 4. 6. Plow. Com. in Nicol's cafe, 487. where the words 
of the law are ; if a bridge or a highway is repairable by the 
fubje£t, and is in decay, the pardon of the King (hall not ex- 
cule him which ought to do it, for this, that the other fub- 
jefts of the King have intereft in it : but note, the pardon in 
fuch cafe (hall difcharge the fine, but only for the time before 
the pardon : but for the time after the pardon, without quef- 
tion the offender for his default (hall be fined and imprifon- 
ed ; the fame law, and a multo fortiori in cafe of depopula- 
tion ; for this is not only an offence againfl the King, but 
againft all the realm ; for by this the realm is enfeebled ; 
idle and diffolute people, which are enemies to the common- 
wealth, abound: and for this caufe depopulation and dimi- 
nution of fubjedts is a greater nuifance and offence to the 
weal public, than the hindrance of the fubjefts in their good 
and eafy paffage by any bridge or highway : and for this, 
notwithstanding the pardon of the King, he (hall be bound 
to re-edify the houfes of hufbandry which he hath depo- 
pulate lj 
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pulated ; but peradventurc for the time before the pardon he 
(hall not be fined, but for the time after without doubt he 
(ball be fined and imprifoned, for the offence itfclf cannot be 
pardoned, as in the cafe of a bridge or highway ; quia eft ma- 
lum in fe: but this continues as to the fine and imprifonment 
at all times after the pardon : but the penalty infliâed by the 
ftatute that may be difcharged, quia prohibitum. Viéi 3 Ed. 3. 
tit. A if. 443. where an Abbot was bound to repair a bridge 
by prescription, and after the King by his charter difcharged 
him, which charter was allowed in a Sho warranto. And 
after the Abbot was indiûed at the fuit of the King, for de- 
fault of reparation of the faid bridge, and he pleaded the faid 
charter and allowance : and notwithstanding it was adjudged 
that he fhould repair the faid bridge, for this, that it fliall be 
to the prejudice and damage of his fubjcâs : but when the 
King chargeth his fubjeâs for the making of a bridge, or 
caufey, or wall, &c there the King may difcharge of the 
pontage, murage, &c. But when one is bound by prefcrip- 
tïon or tenure, Sec. to repair a bridge, &c. there the King 
cannot difcharge it. And all this appears in the faid book. 

And note, if one be bound to the King in a recognizance vide 35 H. «. 
for to keep the peace againft one, and other the liege people a 9« p* r Fortef- 
of the King ; in this cafe the King, before the peace cannot ! tt G* a t 6 «*' 
pardon or releafe the recognizance, as it U agreed in 1 1 H. 
4. 43. 37 H. 6. 4. 1 H. 7. 10. And the reafon is, although 
the recognizance be made to the King fol el y , yet inafmuch 
as this is made for the benefit and fafety of the fubjeds of 

the King, in fuch cafe it cannot be difcharged. > 
1 

Note, no licence can be made to do any thing that is nra- See Vmz.nu 
htm ittfe, but malum prohibitum may. 11 H. 7. XI. 3. H. 7. |4*- 
39 **> 6. 39. 
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p^c [31] Commiffions of Enquiry. 

Trin. 5 Jac. i. 

Commiffiomin 'T^T'OTÏ, commiffions iq Englifli under the great feal were 
£a|U& illegal. JL>| direÛed to divers Commiffioners within the counties of 
Bedford, Bucks, Huntingdon, Northampton, Leicefter, and 
Warwick» to enquire of divers articles annexed to it : and the 
articles were alfo in Englifli, to enquire of depopulation of 
houfes, converting of arable land into paftufe, &c. But the 
Commiffioners fliould not have any power to hear and deter- 
mine the faid offences, hut only to enquire of them : and 
by colour of the faid commiffions» the .faid Commiffioners 
took many prefentments in Englifli, and did return them 
into the Chancery, and after» fcjl. Trin. 5 Joe. it was re- 
folved by the two Chief Ju ft ices, and by Walmfley» Fenner, 
Yelverton, Williams, Snigg, Altham, and Fofter, that the 
laid commiffions were againft la* for three caufes : 
i. For this, that they were in Englifli. 

2. For that the offences enquirable were not certain within 
the commiffion itfelf, but in a fcbedule annexed to it* * 

3. For this, that it was only to enquire, which is againft 
law, for by this a man may be unjuftly accufed by perjury, 
and he (hall not have any remedy. 

4. For this, that it is not within the ftatute of 5 Eliz. &c. 
Alfo the party may be defamed, and fhall not have any 

traverfe to it. 
•Quereifnot Such a commiffion may be only to enquire of *treafon, 
trcaTurc-trove felony committed, &c. And no fuch commiffion ever was 

Orluîïôf a£*' fcen ' t0 cnc l uirc on, y» ('• '• of crimes.) 

firc8a°âdNifi" At the common law, affifes were not taken but before 

pnut. Juftices in Eyre (who fat virtute^brevis, every feventh year. 

I {^'gj* 3 ' b# tfMrBritton, fo. 1. and BraÛon, lib. 5 & 11.) or in the 
4 Co. 43. Common Pleas : and this being a great mùleftation and 

7 Co. ti. trouble to the recognitors of affifc, which writ for the mo ft 

8 Co. 57. part was in ufe, for the eafe of the country, and expedition 
10 co. S3, 7 r, of j u ^ icc . j t wa8 provided by Magna Charta, cap* 12. 

II Co. 69. §>uod récognitions it nova dijjitfina % & de mart* ante/tor* 

non capiuntur nifi in fuit comttatibus, et boc modo : nos> vet 
(ft extra regnum fuertmus) Capitales Jujiiciarii noftri mit* 
tent Jufticiarios noftros per unumquemque comitatum femel in 
anno, qui % &c, ca fiant in comttatibus illis affi/as pradift* 

And 
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and after was the ftatute of Wcftminftcr 2. c. 30, made, and • Judgei, thw 
by this it is provided, quod ajfignentur duo Jujliciarii jurati, to- * ttUW,t >» **• 
ram quitus et non aliis catiantur ajfifa y &c. ad plus per annum. 
By which a& ju dices ot Nifi prius s were conftituted of other 
pleas, as well of one Bench as the other, Coram quibus Jufli- 
ciariis & ficietale (viz) coram duotus Jufiiciariis vel coram uno 
& uno Milité* &e 9 And by the fame aft the Juftices of Nifi > 
prius have power to give judgment, &c. in affifes of darrein 
prefentment, and Square tmpedit \ then came the ftatute of 21 
Ed. 3. De fini bus t cap, 4. and provided quod inquifitiones €ff rt- 
copitiones capiantur tempore vacationss generally before aliquo 
Jufticiario de utroque banco* coram quibus placitum dedufffuerit 
. ûffoàof fibty &c. And after by the ftatute of York, cap. 3. 
it is provided» that in pleas ot land the Nifi prius (hall be 
taken before* one of the Juftices, where the plea, &c. and 
chapter 4. that no other pleas moved by attachment or dif- 
trefs (hall be taken before any Juftice, either of the one Bench 
or the other generally, be the plea before them or not, &c. 
by the ftatute of 14 Ed. 3. cap. 15. Ntfi prius may betaken in 
any plea, real or perfonal before two, lb that the one be a Juf- 
tice of the one Bench, or a Chief Juftice, or a Serjeant fworn. 

♦ By the ftatute Definibus % cap. 3. Jujliciarii ad ajfifas capi- p a g e r^] 
endas ajfignati délibérant gaolas in comitatibus i His five infra liber- 
fates quam extra de (omnibus) prifimariis quibufiunque y vide le 
recital del ftat. of 28 Bd. 1. De appellatis f which recites the 
ftatute Defelonia 9 &c. but note, that felony included trefpafs 
in ancient time. Vide Stamf. 57. The ftatute of 3 H. 3. cap. 
7. gives power to Juft.of AiHfe to hear and determine treafon, 
Concerning falfe money : the ftat. of 14 H. 6. c. 1. provides 
that Juftices of Nifi prius have power in all the cafes of felony / 
and treafon to give their Judgment as well where the party is 
acquitted of the felony or treafon, as where he is attaint, and 
to award execution, ice. 

The ftatute of 28 Ed. 1 . Deappellatis gives power to Juftices 
of Affife to try the appeals of approvers. 

Juftices of Affife by the ftatute of 34 a 35 H. 8. cap. 14. 
may write to the Clerk of the Crown De Banco Regis % to cer- 
tify the firft conviction in their own name ; but where Juf- 
tices of one county or circuit write to other tb certify the 
attainder of a principal, the beft form is in the name of the 
King. 2 & J Éd. 6. cap. 24. 

By the ftatute De articulis fuper chartas^ c. 10. & 4 Ed. 3. 5 Cp. a Part 36. 
cap. 11. & 7 R. 2. Juftices of Affife may hear and deter- 8 Co ,l8 * 
jnine conspiracies fajfe informations, and maje-procurcrs Antfa *3»*4- 

of 
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of Inqucfts and juries to any plaint, without writ, and without 

delay, and of confederacies, and champerties, and maintain- 

era, bearers, and alliances by bond, &c. 

Q^ftat. 4 E. 3. By the ftatute of Northampton, 2 Ed. 3. cap. 3. Juftices 

See7.Co i%. °f Aflife have power to hear and determine the ftatute con- 

9*00.118. cerning armour ; alfo to punifh the Juftices of Peace, and 

10 Co. Ç4. others, who have not done their office in fuch like cafes, &e. 

ixCo. 6a. Juftices of Affife ought twice in the year to proclaim the 

ftatute of 32 H. 8. and other itatutes again ft unlawful main* 

tenance, champerty, imbracery, and unlawful retainers. 

By the 3 H. 7. cap. r. juftices of Affife take bail of 
him who is acquit of murder witbin the year, to anfwer the 
appeal of the party. 

By 33 Hen. 8. Juftices of Affife caufe the ftatute againft 
unlawful games, to be proclaimed in their circuit. 

Juftices of Affife to make execution of the ftatute 13 H. 4. 
cap. 7. of riots made in their prçfençc, upon pain of a hun- 
dred pounds, and by 2 H. 5. cap. 8. commiffion (hall be 
awarded to enquire of a default of Juftices of Affife and of 
the Peace. 
Note. By the ftatute of Weftm. 2. cap. 37. & a Ed. 3. cap. 5, 

»7 H. 8. to. 3 Juftices of Affife ought to enquire of return, or not return of 
Sheriffs. 

Juftices of Affife to enquire of al! points of the ftatute of 
23 H. 6. cap. 10. concerning Sheriffs, Under-fheriffs, and 
their Clerks, Coroners, Stewards of f ranch ifes, Bailiffs, and 
Guardians of prifons, for their extortion, and for delivering 
of them who are not bailable, and for detaining thofe who 
ought to be bailed, 2 Maria Dyer 99. Juftices of Affife m ay 
hold plea in appeal of murder, by W. 2 & 3 H. 7. and of 
robbery by commiffion for gaol delivery. 

23 Éd. 3. cap. Juftices of Affife may enquire of defaulr, 
(of Juftices of Peace, &x.) of punifh mem of victuallers, &c 
who fell at unreafonable prices. 

JufiScei of oyer Note ; Juftices of oyer and terminer Cannot by this authority 
and terminer, enquire but offuch, who are indifted before themfclves, for 
■ndgioldcii. their commiffion is, Ad inquirendum, audiendum y £îf terminate- 
46?47. * dum: but Juftices of gaol delivery may arrain a prifoner in- 

6 Co. lo. dialed before others, the words of their commiffion are, Ad 
9 Co* ' 6* 8 i a ^ as t g^olam deB.de prifonaribus in eâ extftentibus bac vice dslibe- 
F»KcV**l' randum, fecundum lege$> &c. Brook, tit. Commiffion, *3Mar* 
' • 24. 4Ed. 3.C.2. th*t Juft. of gaol-delivery deliver prifoners in- 

die^ 
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diâed before the guardians of the peace. And by the ftatute 
of i Ed. 6. cap. 7. new commiflioners of gaol-delivery ; but 
this doth not extend to indictments or conviction before the 
Comrrtifiioners of oyer and terminer: and the reafon of this, is 
for this, that the indictments and proceedings before J u ft ices 
of oyer and ter miner ■; after the oyer determined, ought to re-, 
main in the King's Bepch : and the records before Juftices 
of gaol- delivery remain with the Cuftos rotulorum. Viae Brook, 
tit. Commiffion 12. 38 Ed. 3. tit. Oyerznd Terminer, 44 Ed. 
2. 31. 



Cuftoms, Subfidies, and Importions. 

MOTE; upon conference between Popham, Chief Juf- Cuftomt, fabfi- 
tice, and myfelf, upon a judgment given lately in the *«* «odiinpo- 
cquer, concerning the impofition of currants: and upon gj^côtton'i 
confederation of our books, and of the ftatutes to this purpofe, Records 91, 
it appeared to us, that the rule of the common law is in the J3 8 » 'S* * n * 
regifter, title Ad quod dampnum 9 and F. N. B. 222. a Quod ^"^ TÎbîdi. 
patria magisfolito non oner etur feu gravetur. Alfo there is an- 4lnft. 28 to 34. 
other rule, that the King may charge his people of this realm 
without fpecial aflcnt of the Commons, to (do) a thing which 0^ ( 
may be of profit to the common people, but not to their 
charge ; as it is held in the 13 of H. 4. 16. Et ftatutum de 
tallagio non concedendo % nullum tallagium % feu auxillium per not, 
feu baredes noftros ponatur feu levetur abfque voluntate et affenfu 
Parliamenti. J£t Magna Char ta cap, 30 Qmnes tnercatores [nifi 
publiée antea prohibiti fuerint) habeant falvum fcf fecurum conduc- 
turn abire fie Anglifi & venire in Angliam> & mo* art £sT ire per 
Angliam, tarn per terram quam per aquam, ad emendum fcf v#w- 
dendumfine omnibus main tolnetii per antiquas & reef as confuetu- 
dinety prater quam in tempore guerra ; which ftatute ha;h been 
confirmed more than thirty times by feveral a£ts of Parlia- 
ment. Vide le ftatute 25 Ed. r. 3 Ed. 1. in Turri. 9 Ed. 3. 
cap. 1. &2. 14 Ed. 3. 2. 25 Ed. 3. cap. 2. &c. The effeCt 
of which is, that every merchant of this realm, or other, 
may freely buy, fell, and pafs the fea with all their mer- 
chandizes, paying the cuftoms of ancient time ufed. Queen 
Mary put an impofition upon cloaths, which 1 pi. Dy. 
J65. was moved and not refolved. Fide 31 H, 8. Dyer fol. 

43 
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43. & t £1, 165. Magna cuftuma & parva cu/luma. Vide 9 H. 
/ 6. 12 & 35. And note there the faying of Babington. Note the. 
j Eliz. Dyer 165. there was anttqUa five magna cuftuma at the 
common law, y&7. for wools, wool- fells» and leather, and 
this was equal to ftrangers as well as denizens ; and in the 
time of Ed. 1. on merchant ftrangers, a grant is over the faid 
cuftoms, 3 s. 4<L which is called novaf$u parva cufluma. 

Upon all which and divers records which we had ieen, it 
appeared tous, that the King cannot at his peafure put any 
impofition upon any merchandize to be imported into this 
kingdom, or exported, unlefs it be for advancement of trade 
and traffic, which is the life of every ifland, pre bono public». 
As if in foreign parts any impofition is put upon the merchan- 
dizes of our merchants, non pro bono publico ; and for to make 
equality for the purpofe to advance trade and traffic, the King 
may put an impofition upon their merchandizes, for this is 
not againft any of the ftatutes which were made for advance- 
ment of merchandize, or of the ftatutes of Magna Cbarta % c. 
30. which is, Si a It qui mercatores de terra contra nos guerrina 
tnveniantur in terra noftra in principio guerra Qttachientur y &c* 
£hto modo mercatores terra noftra traéiantur qui tunc invenianlur 
in terra ilia contra nos guerrina : et Ji noftra fofoi funt ibi, illi 
falvifunt in terra noftrâ ; for the end of all fuch restraints is 
falus populi: and fo in the cafe of currants, which was now 
Page [343 lately adjudged in * the Exchequer : alfo in the cafe of Cuf- 
tomer Smith, which was adjudged }n the Exchequer, in the 
reign of Queen Elizabeth, both the impofitions were impofed, 
upon the faid reafon to make equality ; for this was the truth 
of both cafes (fell .) the advancement of trade and traffic, and 
for this cayfe fuch impofitiops were lawful. 

And it was clearly rcfolved by us, that fuch impofitions fo 
put, cannot be demifed or granted to any fubjefb, for this, 
that it is to augment and decreafe, or be quite taken away upon 
juft occafion for advancement of merchandize. And this 
was one of the rcafons inCuftomer Smith's çafe, that it could 
not be demifed ; alfo it was affefled after the demife or grant. 

And although that the King may prohibit any perfon in 
fome cafes with fome commodities to pafs out of the realm, 
yet this cannot be where the end is private, but where the end 
is public, viz. to reftrain the perfon, for this, that quam plu* 
rima nobis & corona noftra prajudiciaUa in partibus exteris pro- 
fequi intendity and to reftrain any merchandizes either in time 
of dearth, or in time of war, for necejitas eft lex tern f oris. 

ft 
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It appeared unto us alfo, that at tbe common law no cuf- 
tom was paid, but only for wools, wool- fells, and, lea- 
ther, which is called in Magna Char ta ^ refta conjfuetudo^ and 
all others are there called mala tolneta 9 which in the ftatute 
Detallagio non eoncedtndo is called mala tolneta. And at the be* 
ginning of the reigns of Kings, it hath for a long time been, 
ufed, by authority and confent of Parliament, to grant to the 
King certain fubfidies of tonnage and poundage,' for term of Tonotgeani 
his life, which began in fuch form, 2 & 3 H. 5. in the 31 tL J^JjJ; * g 
6. c 8. & 12 Ed. 4 c. 3. For the defence of the realm, and MaicCUufunu 
maintenance of certain wars, by a£t of Parliament, which 193» *Ç4» *95« 
proves, that the King by his own power cannot impofe it, 33 **. 6, 17. b, 
but by confent of Parliament; but fuch fubfidy of tonnage 4 n * 3 ' 3 *' 
and poundage might be granted by the King fo long as he 
Jived ; for this, that this is limited and given to the King in 
certain : but an impofition put for equality, as hath been 
faid, hath not any certain continuance, but is to be augment- 
ed, diminiflied, or taken away, for the benefit of the com- 
monwealth : and for that caufe it cannot be demifed. Vide 

1 H* 1. Dyer 43. 1 Mar. D. 92. 1 El. D. 165. 2 & 3 P. & 
L D. 128. 12 El. D. 296. 23 El. Û. 375. 45 Ed, 3. c. 4, 
27 Aff. pi. 44. Regiftcr 192, &c. 

Vide M. Ch. cap. 30. they are called Cmfuetudines % W per 
vocabulum artis they are called Cvftuma. Vide le /tat, 5 1 H. 
3. title Exchequer in Raftall: it appears that there were an- 
cientcuftoms, and thofe were for wools, wool-fells, and lea- 
ther. Vide le ftatute 9 Ed. 3. c. 2. that all charters and let* 
ters patent againfl free trade and traffic made, or to be made, 
are void. 

Vide Fortefcue in his Comment of the Laws of England, 
cap. 3. 6. fol. 43. Neque Rex per fe vel fer miniftros juos 
tallagia y fubfedia, aut quavis alia onera imponit legeis fuii 9 aut 
leges eorum mut at 9 vel novas condit y fine conceffione et ojfenfu tot ins 
regnijui in Parliament ofvo exprejjo, l$c. Vide foL 13 cap. 9. 

And note, for the benefit of the fubjeft, the King may T <>Jl; I"*'**'! 
inakd an impofition or toll within the realm, to repair high- ^ r ^ Zlolf 
ways, bridges, and to make walls for defence : but then tbe on Come p«n.cu«. 
fum impofed ought to \>e proportionable to the benefit : and l»r townfcip» ? 
this appears the 13 H. 4. 16. So the impofition for equality JJ^^Îi^" 
ought to be for the public good; fee the charter 31 Ed. 1. ** 
which is called Char ta mer cat or ia y ex rot. mer cat or' an. 31 Ed. 
X./z. 42» Patents .3 Ed. 1. », I fcf 9. de facco larue dimidium 
tnarca ; lafiacoriarum, X.Mark) &c. Fines 3 Ed. 1. ». 24. intus 
et non in aorfo. Vide rot. Parliament, an. \$Ed. 3. No new in* 
banfement ofcuftoms to be without common * confent; and in Page r?*1 
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22 Ed. 3. n. 8. again ft new cuftoms and impofitions, and 
that merchants may freely pafs, &c. And in the Parliament 
an. 8 H. 6. n. 29. Againft the new impofitions granted by 
H. 5. upon merchandizes coming to Bourdeaux : and Parlia- 
ment 28 H 6. n. 35. the Duke of Somerfet accufed for cauf- 
ing the King to grant unto Sir Pierce Bracy an impofition of 
wines. 

Par oR 2. n. 30 againft a patent made to the Lieutenant 
of the Tower, by colour of which he took cuftom of wine» 
oyfters, and other victuals, to be void. 

29 Ed. 3. 11. n. Ex Rot. Parliament^ fubfidy of. wools 
granted for fix years, fo as during the fame time no other aid 
or impofition be laid upon the Commons. 

Parliament 5 Ed. 3. n 17, 18, 19. againft new impofitions 
upon ftaple commodities, Pari. 22 Ed. 3. n. 31. àgainft al- 
nage ofworfteds, 5 Ed. 3. n. 163. againft all new impofitions» 
and 5 Ed. 3 n. 191. 38 Ed. 3. n. 26. rot. Pari, againft un - 
reafonable impofitions. 

Pari. 7 R. 2. n. 35, 36. o/R. 2. n. 30. No impofitions or 
taxes without corifent of Parliament. 

Note 2 R. 2. Pari, apud Ghceftriam, a& 25. Subfidy on- 
ly for defenfive wars, not for invafive, 1 R. 2. Pari. Accord. 
I R 3- againft benevolence. Vide Clauf. 4 Ed. 3. ». 22. bis. 



Dr. Edwards vetfus Dr. Wooton. 



Libels. 

Star-chamber. 
Pôft. I03. 
3 loft. 174. 
Cumbcrb. 36, 

35M59- 

% Salk.417,4.18, 

I Hawk, c 73. 

a Hawk, ride 

Tabula. 

5 Co. 2 Part 

124* 5. 

9 Co. 59. 

to Co. 75. 



IN the cafe In the Star chamber, between Edward* a Phy- 
fician plaintiff, and Wooton a Do&or in Phyfic defen- 
dant. 

The cafe was, •' that Dr. Wooton writ to Edwards" an in- 
" famous, malicious, fcaudalous, obfcene letter, to which he 
" fubfcribed his name ; and this he fealed and direded, To 
** his loving friend Mr. Edward Speed this : and after the 
<( faid DoÀor publifhed and difperfed to others a great num- 
f< ber of copies of the faid letter." 

And it was refolved by the Lord Chancellor Egerton,Hie two 
Ch. Juft. et per ntam curiam^ that this was a fubtle afid danger- 
ous kind of libel : for inafmuch as the writing of a private let- 
ter to another, without any other publication, the party to 
whom it is dire&ed cannot have an aâion fur U cafe,' for 
this, that no attion lies ; but when it is publi(hed to others 

to 
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to the fcandal of the plaintiff, as it hath been oftentimes ad* 
judged, an action lieth. 

The Doctor thought that this could not be punifhed in any 
manner; but it was refolved, that the faid infamous letter, 
which in law is a libel, (hall be punifhed (although it was 
folely writ to the plaintiff without any other publication) in 
the Star-chamber, for that it is an offence to the King, and 
is a great motive to revenge, and tends to the breaking of 
the peace and great mifchief : and for that reafon it was ne- 
cefiary, that it fhould be punifhed either by indictment, or 
in the Star-chamber, to prevent fuch occaflons of mifchief. 
But in the cafe at the bar, the difperfing of copies of it, or the 
publication of the effect of it, aggravates the offence, and 
makes it a new offence : for, for that alfp the party may have 
an zSkxonfur le cafe. 

Note, that by the civil law, if any perfon hath (todifablo 
frimfelf to bear any office, or for any other purpofe) made a 
libel againft himfelf, he flialj be punifhed for it. And fo it 
fcems to me, he fhould be in the Star-chamber ; for this is an 
offence to the King and the commonwealth ; and without 
qucflion, although that the Doctor fubferibed his name to the 
faid letter, yet the faid letter importing the fcandalous matter 
of a libel, is in the law a libel. 

# Nota 9 the law of the Lydians was, that he who flanders p a g Ç r-gj 
another fhall be let blood in the tongue, and he, who hears i£ 
and affems to it, in the ear, £cc. 
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7NTE R Jcbantmn Woùton quer. et Johannem Edwin de- f 

+ jendentem. In replevin the defendant avowed, and the fc , r " [* e b «Tij- 
plaintiff demurred ; and the cafe was thus. * lovM for iw,at 

" William Hawes was feifed in fee of a mefluage, and fif- *i§ <Uy. 
** ty-five acres of land, five acres of meadow, and fix acres 
•' ofpafture in Fromanton in the county of- Hereford :" and 
21 junii 28 H. 8. by indenture demifçd the tenement 
atorefaid to Nicholas Traheren, for feventy-nine years, 
reddendo inde annua tim prafato Qulielmo Hones, & offe- 
nmh Iui% 26 u 8 d. at the feafis of the Annunciation and 

E * St, 
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St. Michael by even and equal portions : and after the leflbr 
died, and the reverfion defcended to William his fon, under 
whom the faid John Edwin claimed. 
* ' And the fole point in this cafe was, if the rent referved 

in this cafe (hall go to the heir, or (hall be determined by the 
* death of,the leflbr, for if the leflbr had referved the rent to 
him without more, this (hall determine by the death of the 
leflbr; and the addition of thefe words (" and his affignees") 
(hall not enlarge the refervation, for if the leflbr had afligned 
the reverfion over, yet the rent fliall determine by his death, 
for the affignees cannot have the rent longer than the leflbr 
himfelf fhould have it; and the leflbr himfelfhath it but for 
term of his own life. Vide n Ed. 3. tit. Aflifc 86, 10 Ed. 
4. 18. 27 H. 8. 19. per Audley, it vide Hil. 33 Eliz. rot. 
1341. In this court in a replevin, inter Richmond and 
Butcher, where the cafe was, that Butcher avowed for a rent 
* as heir to his father, upon a demife made by his father of cer- 
tain lands for 21 years, by thefe words, reddendo et folvendo 
proinde durante pradifio termino 2 1 . annorum prafate (patri) 
executory bus & ajftgnatis fuis 10/. legalis mon et te Anglic &c. 
ad fejfay &c. And it was adjudged, that by this referva- 
tion the heir fhould not have the rent for that the refervation 
Owen 9. W as ruade to the father, his executors and affignees, and not 

to his heirs, &c. 



cc r ,B Ug . Corom, * B U G G A R Y, 

Mich. 5 Jacobi. 

* Nota, Buggrone, Italice, is a Buggarer, and 
Buggerare is to buggar, fo Buggary cometh 
of the Italian Word. 

**i Hiwfc. ch. 4. rpiHE letter of the ftatute of the 25 H. 8. cap. 6. If any 

1 Inft. 58. ^ perfon (hall commit the deteftable fin of buggary with 

6a8« * C ' mankind orbeaft, &c. it is felony, which aft being repealed 

by the ftatute 1 Mar. is revived and made perpetual by 

5 Eliz cap. 7. and he (hall lofe his clergy. 

It appears by the ancient authorities of law, that this 
was felony; but they vary in the punifliment, for Brit. 

. . «p. 
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cap. 9. faith, that cc forcerers, fodomers, and heretics" (hall 
be' burnt, F. N. B. 269. a. agrees with it : but Flet. lib. 
I. cap. 35. Pecorantes & fodomit<r terra vivi juffodiantu** 
Bu; in the ancient book • called the Mirror of Jufticc vouch- Page [37} 
edin Plow Com. in FogofiVs cafe, the crime is more high, 
for there it is called, Crimen lafa Ma}ejlati$ % a fin horrible, 
committed againft the King of heaven : and this is either 
again Û the King celeftial or terreftial in three manners ; by 
herefy, by buggary, by fodomy. Note, that fodomy is with » 
mankind, and it is felony by the ftaiute of 25 H . 8. and 
therefore the judgment for felony doth nowbelong to this of- 
fence, viz. to be hanged by the neck till he be dead. To 
make that offence, oportet rem penetrare, et J em en nalur* emit- 
ter e, et effundere, for the indictment is contra ordinaticnem 
Creator is et natura ordinem rem habuit venereum,, did unique pue* 
rum carnaliter cognovit. Every of which {rem habuit, et car- 
naît ter cognovit) imply penetration and emiflion of feed: and 
Jo it was held in the czfe of Stafford, who was attaint in the 
King's 'Bench and executed. „ Paderaftes, cmator puer or urn ^ 
whereof the Greek word is, l\&i£i%&cii> huggary with boys. 
Vide Rot. Parliament. 50 Ed. 3. num. 58. complained in 
Parliament, that a Lumbard did commit the fin that was not 
to be named : fo in rape, there ought to be penetration and 
emiflion of feed. Vide Stamford, fol. 44. Which ftatute / 

makes it felony ; he who procures, &c or receives the of- 
fender, &c. is acceflary. 

The words of the ftatute of Weft. 1. cap. 34. If a man ra- 
vi (ha woman, 11 H. 4. 18. If one aid another to commit 
rape, and if he be prefent, he is principal in the buggary, 
&c. Vide Leviticus 18, 22. & cap. 10, 13. 1 Cor. 6. v. 9, &c. 
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NOTE, in the book of Doctor Cofines, intitled, an An- p 
ftfer, &c. to the A?.ftra&, and publifhed 1584. And v^T^H. 7. 
a pamphlet now lately punliihed by Do£tor Ridley, they 9. Ptemonire 
would obtrude upon the world, that forafmuch as that now **•»*•*•«©«•• 
by the act of ioEliz. cap. 1. all fpiritual and ecclefiaftical Poft/g*, 85. 
power within this realm is annexed to the crown, and the Co. Lit.' 129, 
law, by which they determine caufes which belong to *3<>-4 !"<*•« J9- 
their cognizance, is the ecclefiaftical law of the King: ^rtoT.V'ch?' 

* 79. (e£t 1*. 8c 

*«. 5 c * 5> **• l6 i° * 6 » 7 Co. m, T4, 16. 9 Co 74. 11 Co. 34, 63, VH. p^fe, l0 $ Co. 

. £ 3 that 
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ttiat for that caufc no Prcmunirc lies a gain ft any fpîrîtual 
judge for any caufc whatfoever. And fomc other of their pro* 
feffions have fome other reafons to confirm it. 

i. That when the ftatute of Premunirc was made, viz. in 
the reign of the Kings Ed. 3. and R. 2. then the Pope 
tlfurped ecclefiaftical jurifdiction, although that de jure it be» 
longed to the King. And therefore forafmuch as the King 
1 k as well de fa£fo f as de jure, fupreme head of all, as well 

ecclefiaftical as temporal ; now the caufe being changed, the 
law is changed alfo. 

2. The conclufion of the writ of Prcraunire is in domini 
Regis contempt um et pajudicium, & dial a corona dignitatum 
fuarum lafionem et exbar edationem manifeftam % et contra formant 
Jtatuti, &c. Which proves that the jurifdiction* (hall be now 
fevered, and united to the crown ; for that which û united 
to, and derived from the crown, cannot be faid contra coro- 
nam et dignitatem Regis. 

3. The Court of High Commiffion is the court of the 
King, and is by force of an act of Parliament and letters pa- 
tent of the King t and for this, although it may be faid, that 
the confiftory courts are curia Epifcoporum, yet the court by 
force of high commiflîon is the court of the King : and for 
that reafon their proceedings (hall not be fubject to Pre-* 
munire. 

4. This new court is erected by aft of Parliament, and 
letters patent of the King : and for this, where the ftatute of 
R. 2. fpeaks de curia Komana feu alibi, &c This (alibi) 
cannot extend to a court ere&ed by Parliament, anno 10 Reg. 
Eliz. 

But to thefe objections it was anfwered and refolved by di- 
Page £38] vers Juftices * in this very term, that without queftion the 
ftatutes 37 Ed. 3. 16 R. 2, &c. De Premunire y are yet in 
force : and all fuch proceedings, by colour of ecclefiaftical 
law before any ecclefiaftical Judges, who were in danger of 
Prémuni re, before the faid act 1 £1. are now in cafe or Pre- 
munirc after the faid act ; be it before the Commiffioners by 
force of a high commiffion, or before Riftiops or other ec- 
clefiaftical Judges : for the faid acts of Premunire are not re- 
pealed by the faid act 1 Eliz. 

And as to the firft and fécond objections, it was anfwer- 
ed, that true it is, that the crown of England hath as well 
ecclefiaftical as temporal jurisdiction, de jure annexed to 
it, as appears by the refolution in Cawdrey's cafe, from 
age to age : and although this was de jure, yet when 
the Pope became fo potent and powerful, he did ufurp 

upoa 
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upon the King's ecclefiaftical jurifdi&ion within this realm : 
but this was but mere ufurpation, (for the King cannot be 
put out of the pofleffion of any thing which belongs to his 
crown.) And for this reafon, all the Kings of this realm 
totis viribus providere for the eftablifhment of their temporal 
law, by which they inherit the crown, and by which 1 they 
govern their fubjects in peace, and punifh thofe who are re- 
bellious, or who commit great offences againft them and 
their crown : and they were always jealous left any part or 
point of their temporal law fhould be incroachcd upon : and 
for this, if the ecclefiaftical law ufurp any thing upon the 
temporal law, this was feverely punifhed, and the offender 
efteemed and adjudged an enemy to the King by the ancient 
ftatutes ; and every one might have killed him before the 
ftatute 5 Eliz. and this is the reafon for why ; although both 
jurifdi&ions belong to the crown, yet inafmuch as the crown 
itfelf is directed and defcendible by the common law, and all 
treafon againft the crown punifhed by this law ; for this 
caufe, when the ecclefiaftical Judge ufurps upon the common 
law, it is faid contra coronam et dignitatem », lb V. And all the 
prohibitions directed to the high commiflioners from year to 
year, from the time of the making of the faid ftatute i Eliz. 
do conclude, contra coronam it dignitatem rcgiam. 

For, as it was refolved by all the. Jufticcs, Pafc. 4 Jac. Regts 
eft contra coronam & dignitatem regwm, when any ecclefiaftical 
Judge doth ufurp upon the temporal law, becaufe as in all 
thofe writs it appeareth, the intereft or caufe of the fubjetr. is 
drawn ad aliud examen, that is, when the fubjecfc ought to 
have his caufe ended by the common law, whereunto by 
birth- right he is inheritable, he is drawn in a hud ex amen % 
(viz.) to be decided and determined by the ecclefiaftical 
law : and this is truly faid contra coronam & dignitatem regtam. 
And this appears by all the prohibitions (which are infinite) 
which have been directed to the high Commiflioners and 
others after the faid act 1 Eliz. a fortiori^ he who of» 
fends in Premunire fhall be faid to offend contta coronam et 
dignitatem regiam : and this in effect anfwers to all the a tore- 
fa id objections ; but yet other particular anfwers fhafl be gi- 
ven to every of them. 

As to the third, although the court bv force of 

high Commiffion is the court of the King, yet their 

proceedings are ecclefiaftical : and for this, if they 

ufurp upon the temporal law, this is the fame or- 

E 4 fence 
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fence which was before the faid aft of 10 Eliz. for this was 
the end of all the ancient afts, that the temporal law fhall 
not in any manner be emblemiflied by any ecclefiaftical pro- 
ceedings. 

As to the fourth, although ft be a new court, yet the an- - 
cient ftatutes extend to it within this word alibi, and divers 
new bimoprics were erefted in the time of H. 8. and yet 
there was never any queftion, but that * the ancient afts of 
Premunire extended to them. 

But to>nfwer to all the objeftions aforefaid, founded upon 
the faid ftatute of 1 Eliz. out of the words and meaning of 
the fame aft $ for whereas the aft 1 Eliz. repealed the fta- 
tute of 1 3c 2 P. M. c. 8. there is an exprefs provifo in the 
faid aft 1 Eliz. that that (hall not extend to repeal any claufe, 
matter, or fentence contained or fpecificd in the 1 & 2 P. M. 
which in any fort toucheth or Goncerneth any matter or caufc 
of Premunire: but that all of that, which doth touch or con- 
cern any matter of Premunire, (hall (land in force and effeft : 
and the claufe of 1 & 2 P. M. which concerns matter of Pre- 
munire, is fuch ; every perfon who by any procefs out of any 
ecclefiaftical court of the realm, or out of it, or by pretence 
of any fpiritual jurifdiftion, or other wife, contrary to the 
laws of the land, (hall unquiet or moleft any man for any 
thing, parcel of the pofTeflion of any religious houfe, (hall in- 
cur the danger of the aft of Premunire, anno 16 R. 2. which 
proves that as well the aft 1 & 2 P. & M. as the aft 1 Eliz. 
which creates the high-commiffion court, which refers to the 
aft of 1 & 2 P. & M. intends by exprefs words, that the aft of 
16 R. 2. of Premunire fhall (land in force. Alfo the aft of 
1 Eliz. revives the aft of 25 H. 8. cap. 10. which makes a 
Premunire in a Dean and Chapter, Sec. for not electing, 
nor certifying, or not admitting of any Bi(hop elefted 9 by 
which it is direftly proved, that the aft 1 Eliz. never intend- 
ed to take away the offence of Premunire, but expreily pro* 
vided for it, as appears by that which hath been faid. 

But then we are to note in what cafes a Premunire lies, in 
what not. 

And for this that it is (o penal, it is neceflary that it fhould 
be explained and made known. 

In all cafes, when the caufe originally belongs to the 
cognizance of the ecclefiaftical court, and fuit is pro- 
fecuted there» in the fame nature as the cognizance 

belongs 
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belongs to them, although in truth the caufe, all circum- 

ftances being difclofcd, belongs to the court of the K. and to 

be determined by the common law,) yet no Premunire lies in 

that cafe, but a prohibition. As if tithes are fevered from the See WttCon't 

nine parts, and are carried away : if the Parfon fuc for the ciergnnan, 

fubtradion of thefe tithes in the fpiritual court, this is not **■*• 54- 

within the cafe of Premunire ; for it may be that the plaintiff 

did not know that they were fevered from the nine parts, nor 

that they were carried away ; nor may the ecclefiaftical Judge 

know any thing of it : and although that the defendant pleads 

this, yet the Ecclefiaftical Court may proceed to try "the truth 

of it without danger. Vidi 10H. 4. 2. according with this 

opinion : fo if a rarfon fue for tithes of wood, furmifing that 

they wcrcjylva cadu*, under the age of twenty years, whereas 

in truth they were above the age of twenty years (in which cafe 

by the ftatutc of 45 Ed. 3. tithe ought not to be paid) yet a 

prohibition lieth and no Premunire. 

But although the caufe originally may appertain to the cog- H*g»l* fccundi. 
nizance of the ecclefiaftical Judge, yet if he fue for it in the 
nature of a fuit, which doth not belong to the Ecclefiaftical 
Court» but to the common law, there a Premunire lieth ; as 
in the cafe put before : if the Parfon, after the fevering of 
tithes, will in any Ecclefiaftical Court within this realm fue 
for carrying away his tithes fevered from the nine parts, which 
action by matter apparent to the EccleGaftical Court apper- 
tains to the common law ; in fuch cafe both the a&orand the 
Judge incur the danger of a Premunire: and fo it was ad - 
judged in 17 H. 8. asSpilman reports it : one Turbervile fued 
a Premunire a gain ft a rarfon, who by citation convened him 
into the Ecclefiaftical court within this realm, * and there li- Page [40J 
belled againft him fortakingof tithes, which were fevered from 
the nine parts, and the Parfon was condemned and had judg- 
ment that he (hould be out of the protection of the King, and 
forfeit all his lands, goods, and chattels, and his body 
to perpetual imprifonment, and damages to the party. So 
if a mortuary be delivered to a Parfon, and after the party 
retake it, if the Parfon fue for this as for a mortuary to 
him delivered and carried away, he is in cafe of a Premu- 
nire ; but after the reprifal, if he fue for- it as mortuary 
not executed, in nature of a fuit, which belongs to Court- 
Chriftian, upon the truth of the cafe there is caufe of * 

Prohi- 
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prohibition, and no Premunire lies. Vide îoH> 4.. 2. So the 
cafe which hath been put of fuit for tithes of wood, if the Par- 
fon fuc for tithes of wood above twenty years growth, fo that 
it appears by the libel, that the cognizance of this cafe doth 
not belong to Court-Chriftian (viz ) to the court of the Arch- 
bifhop of Canterbury, the Premunire lies, as you may fee ia 
the book of Entries, tit. Difmes, fol. 2.21. But in the tit. 
Prohibition, fol. 449, Divijiom difmes, pi. 2, 3, 4, 5, &6. if 
the fuit be pro fylva cadua y l$c. So that, as the fuit is framed, 
the cognizance belongs to Court Chriftian, although that the 
truth be otherwife, there a prohibition lies, and no Premu- 
nire. For when the caufe originally belongs to the cognizance 
of the Ecclefiaftical court, although they hold plea of any in- 
cident to it, which belongs to the common law, there prohi- 
bition lies, and not Premunire. 

R*oh terri* When the caufe originally belongs to the cognizance of the 

common law, and not to the Ecclefiaftical Court, there although 
they libel for it according to the courfe of the ecclefiaftical 
law, yet the Premunfre lieth, for this, that this draws the 
caufe, which is determinable at the common law, ad aliui 
examen ^ vix. to be decided by the civil or ecclefiaftical law ; 
2nd fo deprives the fubjcft of the benefit of the cdmmon law, 

Aateaa7, 39. which is his birthright : and with this agrees the book of 
Entries, tit. Premunire, fol. 229. b. &430. a. where it is 
put for a rule, £>uod cum placita, queret*, et poffieffiones terrarum 
et tenemtntorum tranfgr' debittrum & aliorum confimtlium infra 
regnum ÀngP iliàC ad dominum Regem ad r égalent coronam tf dig~ 
nitates fuasjpecialiur y y non ad forum ecclefiafticum^ pertinent. 
Sfhtidem, /. R. &c. machinons dominum Regem & coronam W 
dignitates fuas exbaredare 9 & cognitionem qua ad curiam domini 
Regis pertinent , adaliud examen infra regnum fuum AngV in Cu» 
riam Chrijlianitatis coram A. IV. officiai \ ÔV. trahere t &c. quen- 
dam articulum ad profequendum ipjum R. in eadtm Curia Chrif- 
tianitatis coram prof ato Officiait pro debito 20 /. tàipfum R. in ea~ 
dem curia prafato t. A. inde refponfum citari^ &c. So that if the 
original caufe be temporal, although that they proceed by cita. 
tion,libel, &c in ecclefiaftical manner, yet this is in danger of 
Premunire : and the reafon of this offence is exprefled in the 
writ, for this, that he endeavours to draw cognitionem (caufa,) qua 
ad curiam dominé Regis perti net y adaliud examen , which is as much 
as to fay, that the debt, the cognizance whereef belongs to the 

court 
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court of the King, and to be determined by the common law, 
he intends by the original fuit to' draw it to be determined by 
the ecclefiaftical lav. 

And note, in the indiâmentof Premnnire againft Cardinal 
Wolfey, Mich 2 1 H. 8. it is faid, £htodpr<ediclus, Cardinalis &c* 
intend* jinahter antiquijjimas Angl* leges penitas fubvertert & ener* 
vare 9 univerfumque hoc regnum Angl y 6f ejufdem Angt populum 
tegibus imperialibus vulgo diJIis legihus civilibus t3 eorum legum 
eanonibus in perpetuum fubjugare * W fubjicere 9 &c. and this is Page [41] 
included within thefe words, ad aliud examen trahere, viz. 
to decide that by the civil and ecclefiaftical laws, which is de- 
terminable by the common law : and upon this was a notable 
cafe in Hil. an 25 H. 8 the cafe of Nich. Bifhop of Norwich, 
againft whom, he then being in the cuftody of the Marfhal- 
fea, the King's Attorney preferred a bill of Premunire ; and 
the matter of the Premunire was fuch : within Thetford in 
the county of Norfolk hath been de tempore cujus> &c* fuch 
cuftom, that all ecclefiaftical caufes arifing within that town 
fhould be determined before the Dean x>f the fame town, who 
hath within it peculiar jurifdi&ion ; and that none in the fame 
town (hall be drawn in plea in any other Court -Chriftian for 
ctcjefiaftical caufes, unlefs before the fame Dean : and if any 
be againft the {aid cuftom drawn in fuit before any other etcle- 
fiaftical Judge, and this be prefented before the Mayor of the 
fame town, that fuch party (hall forfeit 69. 8d. And that an 
inhabitant of Thetford fued in the con fi ft ory Court of the (aid 
Bifhop, at Norwich for an ecclefiaftical caufe arifing within the 
faid town of Thetford, and this was prefented before the 
Mayor of Thetford according to the cuftonn, for which he for- 
feited 6 s. 8d. the faid Bifhop cited the laid Mayor to appear 
before him at his houfe in t'oxin in Suffolk, generally pro fa* 
lute anima, and upon' appearance libelled per parole t upon all 
the matter, and enjoined him upon pain of excommunication 
to annul the faid prefentmem before a day: and upon a Pre* 
munirè brought for this matter the faid- Bifhop had counfel 
learned affigned him ; and they objecled, that as well the faid 
prefentment as the faM cuftom were for divers caufes void, 
and therefore it cannot be faid contra ccronam iff dignitatem re» 
giam\ nor hath the Biihop drawn the party ad aliud examen^ 
for it ought not to be examined in any court. 

2. They objected, that the Court of the Bifhop was 
not intended within the ad of 16 R. 2. 32. but in Cu- 
ria 
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rta Romana aut alibi ; and this alibi ought to be intended out of 
the realm; but it wasrefolved by Fitz- James Chief Juftice, 
ti per totam curiam* that be the cuftom and prefentmcnt good 
or not, this is a temporal thing and determinable by the com- 
mon law, and not examinable in the fpiritual court ; and for 
this the Bifhop in this cafe hath incurred a Premunire. 

3. That alibi extends as well to the courts of the Bifhops, 
and other ecclefiaftical courts within this realm, a» elfe where: 
and fo the court faid, that it had been oftentimes adjudged» 
upon which the faid Biihop, (the matter of tl\e indictment 
being true) confefied the faid indictment: and upon this ap- 
pearing the fecondary J u ft ice gave judgment again ft him, that 
the faid Biihop (hall be out of the protection of the King, and 
that his lands, goods, and chattels (hould be forfeited to the 
King, and his body to be imprifoned ad voluntatem Regis, &c m 
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XccWiifticti X N the great cafe of Nicholas Fuller of GrayVInn, thefe 
commiffion. J^ pQ^ nis wcre re folved upon conference had with all the 

J uft ices and Barons of the Exchequer. 
See ant. 19, 10, i» That no confultation can be granted out of the term, for 
si. Poft.4q.491 this, that it is an award of the court, and is final, and cannot 
to 56, 15, &c k e g rantC( j by all the Judges out of the term, nor by any of 
-them within the term out of court : and the name of the 
writ, viz a writ of confultation, imports this, that the court 
upon confultation amongft them ought to award it. ' 
Page [42] # a. That the conftru&ion of the ftatute 1 Eliz. cap. 1- and 
See the Intro- of the letters patent of high commiffion in ecclefiaftical caufes 
duaoty rxf- founded upon the faid a&, belongs to the Judges of the com- 
îdn't C Cod«, p. «">" law ; for although that the caufes, the cognizance of 
ao/ai. thai the which belongs to them, are merely fpiritual, and the law by 
fpiritual Judge ^^hich they proceed is merely fpiritual, yet their authority and 
InVerVre* aV ft*- power is given to them by aâ of Parliament, and letters pa- 
rûtes relating to tent, the conftru£Uon of which belongs to temporal Judges : and 

fpiritual matteri. , £ Qt 

But the Bifhop 

ti notorioufly mifUken, and throughout the book appears too partial to his own order. 
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for this, the confultation which was granted is with this re- 
ftraint. Catenas non agat de author it ate it validitate liter arum 
pat tntium pro confis ecciefiajlicis vcbh vet aliquibus vejirum direcT 
out de expofttione & interpretative Jfatuti de anno primo nu per 
Regime y &c. In the fame manner as if the King hath a be- 
nefice donative by letters patent, although that the function 
and office of the incumbent be fpiritual ; yet inafmuch a<* he 

. comes to it merely by letters patent of the King, he (hall not 
bevifitable, not deprivable by any ecclefiaftical authority, 
but by the Chancellor of the King, or by Commiffioners 
under the great Teal. 

3. It was refolved when there is any queftion concerning 
what power or jurifdiftion belongs to ecclcfiaftical Judges, in 
any particular cafe, the determination of this belongs to the 
Judges of the common law, in what cafes they have cogni- 
zance, and in what not ; for if the ecclefiaftical Judges (hall 
have the determination of what things they (hall have cogni- 
zance ; and that all that appertains to their jurifdiftion, which 
they, (hall allow to themfelves, they will make no difficulty 
ampliare jurifdiflionem fuam : and according to this refolution» 
Brad), lib. 5. Trad, de except, cap. l$.fol. 412. Cum judex cede- 

fiafiicus prohibitionem a Rege fujeepit, fuperfedere debet in omni 
cafuy fa Item donee con/liter it in curia Regia ad quam pertinet ju- 
ftfdiâionem; quia fi judex eccleftajlicui aftimare debet anfua ejfet 
jurifdiflio* in omni cafu indifferenter procederet, non objlantc Re- 
gia prohibit tone. Vide Entries fol. 445. There was a queftion 
whether the Court-Chriftian (hould have cognizance of a 
larrfp. And a prohibition was granted, S$uod non procédant in 
Curiâ Chrifiianitatisj quoufque in curiâ noflrâ difcujfum fuerit, 
utrum cognitio plactti illius ad curiam noftram vel ad f rum ecclefi- 
afticum pertineat. And fo the determination of a thing, 
whether it belongs to Court-Chriftian, doth appertain to the 
Judges of the common law, and the Judges of the common 
Jaw have power to grant a prohibition. And all this appeal s 
in our books, that the Judges of the common law (hall de- 
termine in what cafes the ecclefiaftical Judges have power to 
punifti any pro lafione fidei y 2 H. 4. fol. 10. 1 1 H. 4. 88. 22 Ed. 
4 20. So of the bounds of parifhes in 5H. 5. 10. 39 Ed. 3. 23. 
So it belongs to the Judges of the common law, to decide who 
ought to certify excommunication, and to rejcclthe certificate, 
when the Ordinary or Commiflary is party, 5 Ed. 3. 8. 8 Ed. 3, 
69, 70. 18 Ed. 3. 58. 12 Ed. 4. 9H.7. 1. 10H. 7.9. Forthish 

'was refolved clearly, that if any perfon dander the authority or 

power 
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power of the High Commiflioners, this is to be punifhed be- 
fore the Judges of the common law, for that the determina- 
tion of their authority and power which is given to them by 
the ftatute, and the letters patent of the King belong to them, 
and not to Court-Chriftian : and for this, that the many arti- 
cles obie£ted again ft Fuller concerning the dander of their 
authority and power» was fol el y determinable and punifhable 
before the Judges of the common law. One other reflraint 
was added in the confutation : et quatenus non agat de aliquibus 
fcandalis, contemptibus } feu aliis rebus, qua ad communem legem 
out per fiat uta regni nojlri AngP funt funienda &f determinanda. 
4. It was refolved, that if a Counfellor at law, in his argu* 
Page [43] ment (hall • fcandal the King or his government, temporal or 
ecclefiaftical, this is a mifdemeanor and contempt to the court j 
for this he is to be indifted, fined, and imprifoned, and not 
in Court-Chriftian : but if he publifh any herefy, febifm, or 
erroneous opinion in religion, he may be for this convened 
before the ecclefiaftical Judges, and there correfted according 
to the ecclefiaftical law : for the rule is, quod non ejt juri con- 
fonum quod quis pro aliis qua in curiis noftris afta/unt^ quorum 
cognitio ad nos pertinet, trabatur in placitum in Curia Cbriftiani- 
tatis t as it appears in the Book of Entries, fol. 448. So that 
the intent is, that herefy, fchifm, or fuch enormous opinions 
in religion, do not appertain to the cognizance of temporal 
courts: for this caufe a confultation was granted, quoad fibif- 
mata, hare tes % et inormiam impiam, vel pernitiofam opinionem in 
religione, fide, feu doftrina chriftiana pie & falubriter ftabilita 
infra regnum noftrum AngF, quorum cognitio ad forum ecclefiafti- 
eumfpedat, &c. Vide Mich. 18 H. 8. Rot. 78, in Banco Regis. 
The cafe was, that a Lcet was held die Jovis poftfeftum SanÛi 
Mich. Arch. 17 H. 8. of the Prior of the houfe of St. John de 
Bethlehem de Sheine, of his manor of Levifham in the county 
of Surry, before John Beare the Steward there, a grand jury 
was charged to enquire for the King of all offences inquirable 
within the faid leet, where one Philip Aldwin, who was refi- 
dent within the faid leet, appeared at the faid leet, Idemque 
Phi lippus fciens quondam Margaret am ^ uxor em fohannis Aid- 
win apud Eaft fireenwicb, infra jurijdifiionem leta pradtcT % 
pluries per antea corpus fuum in adulterio vitiofe txercuiffe % ac 
volens ipfam Mar gar et am pro repuhlica in exemplum taltter of- 
fender e volentium legitime punire % ad diftam magnam juratamfe 
perfonaliter exhibuit 9 et eijdem fie juratis de diclâ malâ et 

vitioh 
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vitiofa vita prafata Margaret 9 inftrucltonem et information/m ve- 
raetter dedit. Upon which the faid Margaret did draw the 
faid Philip into the court of the Archbifhop of Canterbury, 
and there did libel againft him for defamation of adultery ; 
and that the faid Philip faid in hi fee Anglicanh verbù j Marga- 
ret Aldwin is a whore and a bawd, and it is not yet three 
weeks agone fince a man might take a Prieft betwixt her legs; 
which Lnglifh words were parcel of the words by which he 
informed the grand inqueft at the faid leet : and upon this he 
had by award ot the court a prohibition, by which writ it ap- 
pears, Quod per leges bujus regni ÂngV omnes & finguli quuunque 
domini Regis fubditi coram quibufcunque ipfms domint Regis Juj/li» 
ciariis feu quocunque alio viro judiciali officio feculari fungenU in 
aliquant juratam patrtee jurati) vol adaliquas inftruel tones feu in" 
formationes alicui hujufmodi jurat* in evidentias dandas cojnparentes 
V evidentias dantes y ab omni impetitione V calumnia in aliqva 
Curia Cbriftianitatis propterea fienda^ quieti fcf liberi effe debent, 
& in perpetuum tenitus irrepreben 9 * And by this record it ap- 
pears, and by the ftatute of 10 Ed. 3. c. 11. by which it is 
provided, that indiûors of lay people, or Clerks in turns, and 
after delivering them before Juftices, (hall not be fued for 
defamation in Court-Chriftian, but that the plaintiff who 
finds himfelf grieved (hall have a prohibition formed in the 
Chancery upon his cafe, which was but an affirmance of the 
common law, for that the ftatute provides only for indiâors in 
the turn only: and yet as well all indiâors in other courts, and 
all witneflfes, and all others who have affairs in the temporal 
courts, (hall not be fued or molefted in Court-Chriftian. Vide 
Pafch. 6 Eliz. in the Reports of the Lord Dyer, (which cafe 
is not printed) John Halles in the cafe of marriage between 
the Earl of Hereford and the Lady Catherine Gray, declared 
his opinion againft the fentence given by Commimoners dele- ' 

gates of the Queen, in a caufe ecclefiaftical under the great _ 

feal : * and that the faid fentence in difaffirmance of the faid p a g e riii 
marriage was unjuft, wicked, and void, and tjiat he thought 
that the faid Judges delegates had done againft their confeience, 
and could not render any reafon for the (aid fentence : and 
what offence this was, was referred to divers Judges to confi- 
der; by whom upon great deliberation it wasrefolved, that this 
offence was a contempt as well againft the Q. as to the Judges ; 
and every of them were puniflhable by the common law, 

by 
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by fine and imprifonraent : and that the Queen may upon 
that fue for it in what court (he (hall, pleafe ; for the Bander 
ofa Judge in point of his judgment, be it true or falfe, is 
not juftifiable, &c. And ail this appears by the report of the 
Lord Dyer, fo that in the faid confultation it was well pro- 
vided, that the High Coramiflioners (hould not intermeddle 
with any fcandal by the common law. 

5. It was refolved, that when any libel in Ecclefiaftical 
Court contains many articles, if any of them do not belong to 
the cognizance of Court-Chriftrian, a prohibition may be ge- 
nerally granted ; and upon motion made, confultation may be 
made as to things which do belong to the fpiritual jur ifdiftion ; 
for the writ of confultation with a quoad, is frequent and ufual, 
but a prohibition with a quoad, is rara avis in terra nigroque 

faniltima cygno. And for tliefe reafons it was refolved by aH» 
that the prohibition in the cafe at bar was well granted, which 
in troth was granted by Fenner and Croke Juftice*, in the 
time of the vacation. 

Note thefe general rules concerning prohibitions, quafpar- 
Jim inveniantur in libris no/iris. 

Non debet did tender e in prajudic'tnm euleftafiica liber talis quod 
fro Rege €sf repuV neceffarium videtur. 

Non eftjuri confonum y quod quis fuper its quorum cegnitie ad 
nos pertinet in Curia Chrifiianitatis trahatur in placitum» 

Epifcopus tentât placitum in Curia Chrifiianitatis de its qua 
mere funt fpiritualta. 

Prohibeatur de cat era Hofpitalariis £sT Templariis ne de catero 
trahant aliquem in placitum coram Coufe/vatoribus prvUilegiorum 
fuorum de aliquâ re cujus cognitio ad forum fpeSiat Rcgium* 

Non concedantur citationes priufquam exprimatur fuper qua ro 
fieri debet citatio. 

The knowlege of cafes teftamentary, matrimony, &c. by 
the goodnefsof the Princes, and by the laws and cuftoms of 
the realm, appertain to fpiritual jurifdiôion. 

6. It was refolved, that this efpecial confultation, being only 
for herefy, fchifm* and erroneous opinions, &c. that if they 
convia Fuller of herefy, fchifm, or erroneous opinion, that hi 
{ball never be punifhed * by ecclefiaftical law : and after the 
faid confultation granted, the faid Commif. proceeded and 
convicted Fuller of fchifm and erroneous opinions, and imz 

prifoned 
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prifoned him arid fined him two hundred pounds : and after 
in the fame term, Fuller by his counfei moved the Court of 
King's Bench to bave a Habeas corpus, et ei eonceditur, upon, 
which writ the goaler did return the caufe of his detention. 



*Of Firft Fruits and Tenths. Pagers] 

Mich. 5 jfacobi Regis, 

i 

NOTE ; annates, primitia, and firft fruits, are all one ; Firft frafo, Adi 
it was the value of every fpiritual living by the ^Monun«t$ 
year, which the Pope, claiming the difpofition of all ccclefi- \&won'»Cl«r- 
aftical livings within Chriftendom, referved out of every Jiv- gym*» 175, 
ing ; and thofe and impropriations began about the time that" JJ7» &c * 744 * 
Polydore Virgil, lib. 8. cap. a. faith Nullum invention majores cibfon'i Cp^ 
Humane Pontifies cumulavit opes quam id quod Annates votant, 87e to 91». ' 
qui ufus omnino multo antiquior. eft quam reuntiores fcriptores fuf- 
picantur, & annates more fuo appellant primos fruftus uniusanni: 
vide Concilium Viennenje quod Clemens £hfintus indixit pro annd- 
tiius. 

Tbefe firft fruits were given to the crown by 26 H. 8. 
cap. 3. 

Note; Bil 34/Ed. i.an. 1307. At a Parliament held at Car- 
Jifle, great complaint was made of intolerable oppreffions of 
churches and monafteries by William Tefta (called Mala 
Tefta) the Legate of the Pope, and principally concerning 
firft fruits, at which Parliament the King by afient of his Bar 
rons denied the payment of firft fruits of fpiritual promotions 
within England, which were founded by his progenitors and 
the nobles, and others of the realm, for the fervice of God, 
alms, and hofpitality ; and to this effect he writ to the Pope, 
and thereupon the Pope lelinquifhed his demand of firft fruits 
of aboies, in which Parliament the firft fruits for two years 
were granted to the King. 

Décima, s id eft, the tenths of fpiritualties were perpetual, Tenth$perpe* 
which in ancient times were paid to the Pope, until Pope t^ * l • 
Urban gave them to R. 2. to aid him again ft Charles King 
of France, and others who fupported Clement the 7th againft 
him» N 

Vot. VIL F Mi 
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And 5 H. 3. by the bulls of the Pope, the church of Eng- 
land began to pay the tenths of all their revenue, as well fpi- 
ritual as temporal to H. 3. for years ; tlrefe were given to the 
King by thefaid au of 26 H. 8. cap. 6. 

fide Lambert de Pr'ifu Leg* Anglorum^ &c. /. 128. £ 10. 
omnes qui habuerint 30 denariat. viva pec uni a in demo fuâ y de 
fuo propria^ Anglorum lege dabit denarium Sanflo Petro % Vide 
ibid, inter leges lna y fol 78. cap* 4. 

Lambert ib. expojitione verity monies and Peter» pence ; Ina 
King of the Welt Saxons granted it to the Pope when he was 
in pilgrimage at Rome. Camb. Brit. p. 306. faith, that it was 
Offa the Weft Saxon King that did grant it : quetre [but 
neither King could grant it but for himfelf only, and his 
grant could not bind the fubjeâ without their content.] 
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TN the cafe of Sir Anthony Roper, who was drawn before 
the High Commiflioners at the fuit of one Bui brook the 
Vicar of rientley, for a penfion out of a reftory impropriate, 
of which Sir Anthony was feifed in fee : and the High Coin* 
miflioneis ientenced the faid Sir Anthony to pay that, which - 
he refufed ; sand upon this they committed him to prifon, 
who in this term by Habeas corpus appeared in court, upon 
the return of which writ the matter did appear: and it was 
well debated by the Judices, and was refolved, that the faid 
Commiflioners had not authority or*commiflion in thefaid 
cafe, for when the a&s of the 27 H. 8. & 31 H. 8. of mo. 
nafteries had made parfonages impropriate, and other religious 
pofteflions lay-fee, although that pen fions were faved, yet, 
as it appears by the preamble of the a£k of 34 H. 8. cap. 16. 
thofe to whonv the penGons appertain, had not remedy for 
the faid penfions, &c. And for this there it is provided, 
that if the farmer or occupier of fuch poffeffions fhafi wilfully 
deny the payment of any fuch penfions, portions, corrodies, 
indemnities, fynod proxies, or any other profits, whereof any 
Archbifhop, Bifhop, Archdeacon, or any other ecclefiafti- 
cal perfon were in pofleflion at, or within ten years next be- 
fore the time of fuch di Ablution of any fuch monaftery, 
&c. that then it (hall be lawful for the faid Archbifljop, Bi- 

(hop, 
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Ihop, or other ecclefiafHcal perfon aforefaid, being lb denied 
to be fatisfied and paid thereof, and having right to the thing 
in demand, to have fuch prbcefs, a,s well againft every fuch 
perfon andperfons, as fo (hall deny payment, &c. as againft the 
church and churches charged with the fame, as heretofore 
they have lawfully done, and as by and according to the laws 
of this realm they may now lawfully do, &c. And if the 
King Jiath covenanted to difcharge the patentee; &c. of pen- 
fions, and then fuit (hall be made for the fame in the Court 
of Augmentations, and not clfewhere: then if the High 
Commiflioners will determine of pen (ions, they ought to do 
it by the aft 34 H. 8. and the faid aft gives this exprefsly to 
Ordinaries, and their officials, and the High Commiflioners x 
have their authority by the aft 1 £1. made a long time after. 

But it was objefted, that the faid aft 1 £1. gave to the 
Queen, her heirs, ^nd fucceflbrs, power to affign, commif- 
fioiters to cxercife and execute all maimer of jurifdiftion fpi- 
lituaj, to vifit, reform, &c. all fchifm and herefy, &c. and 
enormities, which by any manner of fpiritual jurifdiftion can, 
or lawfully may be reformed. And it was faid, that fuch 
fpiritual jurifdiftion, which the Bifliop fliould have, is tranf* 
ferred to the High Commiflioners. 

But it was unanimoufly refolved by Coke, Walmfley, War* 
burton, Daniel, andFofter, Juftices, that the aft 1 £1. doth 
not extend to this cafe for divers caufes, viz. 

1. For that the faid claufe of re il gnat ion is not more large 
than the claufe of reftituti on ; and that the aft of 1 Eliz. doth 
not take away nor alter any aft of Parliament, unlefs thofe 

only which are exprefsly named in the aft : and it wasrefolved Titbeifub- 
that the High Commiflioners cannot hold pica for the double *«<kd. Viit 
value of tithes carried away before feverance, for two caufes. ante# 

( 1.) For this, that the ftatute of 2 Ed. 6. cap. 13. gave the 
cognizance of it to fpiritual Judges, which is to be intended 
of fuch fpiritual Judges who then were» 

(2.) Subftraftion of tithes is injury and no crime, but con- 
cerns intereft and property : and for this the High Commif- 
fioners cannot meddle with it. 

2. For that the words of the aft 1 El. are (which by any 
manner of fpiritual jurifdiftion can or lawfully may be re- 
formed.) And it appears that thefe words extend to the 
crime only, and not to cafes of intereft betwixt party and 
party; for the words are ! all fuch errors, herefies, &c. which, 
by any manner, &c. fo that (fuch) and (which) are relatives. 

F a 3. Thii 
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* 3 This jurifdidion was given to the Bifhops by aft of 

Parliament, viz. by 34 H . 8. which is more temporal than 
fpiritual: and for" this out of the precedent words 1 Eliz. 
viz. fpiritual or ecclefiaftical jurifdiûion, which is to be in- 

Page [47]) tended of jurifdi&ions merely or purely fpiritual, * but a£b 
of Parliament are more temporal than fpiritual. 

4. It was not the \\\ tent of the aft 1 £1. which revived the 
ftatute 23 H. 8. cap- 9. by which a£t it is enacted, that none 
(hall be fuedout of his diocefe, &c. that the High Com m if- 
fioners for private caufes (hail fend for fubje£ts out of any part 
of the realm, and fo in effect confound the jurifdtdion of the 
Ordinary, who is an officer and minifter fo neceffary, that in 
divers cafes the courts of the King cannot adminiftcr Juftice 
to fubjefts without him, &c. 

13 Co. 9 , 47. 5 . If the a£b of 1 Èliz. had extended td give to High Com- 

miflioners power to determine meum là tuum, as penfions, 
tithes, legacies, matrimonies, divorces, administrations» pro- 
bates of teflaments, &c. the aft would alfo give the party 
grieved benefit of appeal, and not give abfolute authority to 
'the High Commiflioners finally to determine meum là tuum y 
and to baflardife iflue. &c without any contrôlaient, for this 
fliould be to difiblve the court of the Ordinary, which is fo 
ancient and inevitably neceffary in many cafes to the admi- 
niftration of juftice, in divers points of it, that without this 
Juftice cannot be executed. 

6. The High Commiflioners cannot extend themfelves 
but only to crimes, for the claufe which gives to them power 
to imprifon, &c. and to punifh, &c and imprifon fuch offen- 
der, &c. And (offender) is only to be intended of him who 
commits any crime, and not of him* who detains penfions, 
legacy, tithes, &c. 
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Roper Militis in prifonâ pradi fid fub cujlodiafud detenu quocun- 
que nomine cenferetur % una cum aie et caufâ captionis tff detenu ont s 
ejufdem Antonii : et ridem fùjlkiarii hic\ v'ifa caufa Ma, ulterius 
fieri fecerint quod de jure fcf fecundum legem & confuetudinem* 
tegni domini jRogis Angliafuerit faciendum : et modo hic ad hune 
diem y feilicet diem Sabbat i proximum poft ofiabis Sanfii Aftcb. if to 
iodem termino venit pradi fi us Antonius in propria per fond fuâfub 
cujtod'tâ pradi fii guardiani adbarram 7 hic pradi fi* W idem guar- 
dianùs, tune hic mand* £>uod ante adventum brevis pradi fit t 
vh£. nom die Ofiob, ultimo praterito pradi fius Antonius Roper 
Miles redneit fe prifona pradi fia praantea cômmiffus vit tut e cujuf 
dam warrant^ data 30 die Junti ultimo prater if y quod fequitur 
in bae verba, viz» \ 

Thefe are in his Majefty's name to require and «charge 
you, by vitue of his high com million for caufes cccle- 
haftical, under the great feal of England, to us and others 
direded, that herewith you receive and take into your cuf- 
tody the body of Sir Anthony Roper, Knt. and him fafely de- 
tain prifoner at this our commandment, until we (hall give 
order for his enlargement, fignifying unto you, that thecaufe 
of his commitment is, for that there being a certain caufe 
referred unto us by his Majefty's fpecial direfticta, betwixt 
him thefaid Sir Anthony ftoper and John Bulbrook, Vicar 
of Bentley, for that he detained wrongfully fiom him the faid 
Vicar, a certain yearly pènfion due unto him from the faid 
Sir Anthony ; and being thereupon called before us, and 
-after full hearing of * the caufe in the prefence of Sir An- 
thony and his counfel at three or four feveral times, he was Page £48] 
at the laft adjudged by us to pay the faid penfion, and he hav- 
ing fome time of deliberation given unto him by us. to con* 
fider thereof, hath notwithftanding obftinately difobeyed the 
faid order, arid doth fo ftill perfift: and. this (hall be your 
warrant in that behalf ; given at Lambeth this thirtieth of 
June 1 607. Et quod bac fuit caufa captionis et detentions s, prod? 
Àntonii in prifotiâ pradi fid, coi pus tamen pradi fii Antonii modo 
hic parât us habet pr out per breve pradi fium fibi praceptum fuit 9 
&c fuper quo, vifs pramiffu et per Ju/Ttciarios hic plenius exami- 
nant et intclleflisyVidetur iifdem Jujtic 9 hic quodpradifia caufa corn- 
miffionis pradi fit Antonii prifona de Fleet pradi fi* in retortn pro- 
difi\fuperiusfpecificata minus fyfficiens in lege exiftit ad detincn- 
dum pradi fium Antonium in prijonâ'praa 9 '. Idéo pradi fi us Anto± 
nius a prifona pr ad* per curiam hic dîmittitur, ac idem guardianus 
F 3 di 
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ie bujvfmodia cuJîodU per eandem curiam hicplcne exoneretur 9 &c. 
And this was refolved una voce by Coke Chief Juftice» 
Walmfly, Warburton, Daniel, and Fofter Juftices, for the 
caufeèand reafons afore exprefled. 

And in the very fame term in Lane's cafe, a Parfon in 
Norfolk, who fued one of his parifliioners before the High 
Commiffioners,. for fcandaliog of him, faying in the church 
on the Sabbath before all his parifliioners, i( That he was a 
u wicked man, and an arrant knave:** pohibition lies,. for 
this; that it was not fo enormous as the ftatute intended : 
note, that by exprcfs Provifo, the High Commiflioners can- 
not intermeddle with all herefies* but with exorbitant here- 
fies, &c. and the other fhall be determined before the Ordi- 
nary. 



Juftice in Wales not to be by Com- 
miffion. 



HiL -5 Jacobi. 



juftice of Wales TkTOTE; it was moved to the Juftices this very term, 

cannot be by J^j U p n conGderation of the afts of 34 H*8. c. 28. and 

w^r bUt the 18 £ liz. if the Juftices in Wales may be conftituted by 

4lnft. 14*0. commiffion ; and upon conference it was conceived they could 

Ppftèa 5*. n ot, but that it ought to be by patent, as it hath been ufed 

707J "' P " cver finc ? thc aû 34 H ' 8 ' Thcn lt was mov <J d > if the King 
which now is, may by force of a claufe of 34 H. 8. do it, 
which claufe is', that the King's mod royal Majefty.lhall and 
may at all times hereafter from time to time, change, add, 
order, alter, minifli, and reform all manner of things before 
rehear fed, as to his moft excellent wifdom and difcretion (hall 
feem meet : and alfo to make laws and ordinances for the 
commonwealth, and good quiet of the faid dominion of 
Wales, and his fubjeâs of the fame, from time to time, at 
his Majefty's pleafure : and it feemed to divers of the Juftices, 
. that this power given to the King determined by his death, 
for divers caufes. 

I. It wants thefe words, " his fucceflbrs," and for this it 
ought not* to be drawn in fucceflion by conftruÛion, and that 
fhould be againft the intention of the makers of the ad, 
for they gave this high power of alteration, &c. of the 
laws to the King's moft excellent Majefty, as to his moft 

excellent 
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excellent wifdom and difcretion (hall be thought moft meet ; 
which words want " his fucceflbrs :" for as his wifdom and 
difcretion» which they well knew, did not go in fucceffion ; 
fo the power and great confidence which was annexed to 
them did not go in fuccefllon ; and for this, that ear urn pro- 
grejfus opendunt multa qua ab initio prov\d<ri non poffunt : and 
what enfues upon this aft of the 34 H. 8. concerning this 
uniting of* Wales and England, and the fubjeftion of them p a g C r^n] 
to the laws of England, none could divine : for this caufe it 
was thought realbnable that KingH. 8. during his time, 
might alter them ; that he feeing the obedience of thofe of 
"Wales, and the good fruit which proceeded out of the faid 
aft, never altered any part of it ; but it was never the inten- 
tion of the faid aft to give power to the King and his fuccef- 
fors for ever, to alter, &c. the laws, fo that none of that 
country could be certain of his life, lands, goods, or 
liberty, or any thing which he hath, and that would be of 
great fervitude, mi/era fervitus eft, ubi jus eft vagum : alfo the» 
words arc fot the çom mon wealth, &c. if his Majefty's fub- 
jefts of Wales, at his Majefty's pleafure, &c. by which it ap- 
pears that the intention of the makers of the aft, was to give 
this power to King H. 8. for his pleafurc did dete;minc by 
his death. 

2. Power of alteration of laws, &c. is a point of high con- 
fidence concerning the adminiftration of juftice ; and the aft 
by oiTutting (of his fucceflbrs) intended to unite this confi- 
dence to the perfon of H. 8. and not to extend it without 
limitation of time to his fucceflbrs : and this (lands with the 
conftruftion of law in other cafes; for all conimiflions, con- 
cerning the adminiftration of juftice determine by the death 
of the King, yea be conftitutes them Jujticiariosfuos^ which 
authority being in cafe of adminiftration qt juftice, determines 
by the death of the King, or refignarion, 1 Ld. 5. 1. x H. 7. 
l. 14 Ld. 4. 44. yet if the King make a leafe durante benepla- 
cito, or prefent one to a church, thefe are not void by his 
death, until they are controlled or revoked by his fucceflbr : 
but the office of a Shei iff which is granted, durante beneplaeito 9 
determines by the death of the King, for this concerns the 
adminiftration of juftice: and upon certificate of the opinion 
of the Juftices, that the Juftices of Wales cannot bè confti- 
tuted by commiflîon to the Lord Chancellor, Baron Snigg 
bad a patent for the circuit of Wales, as others had before. 



F* HIGH 
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Trln. 6 Jac. i. 
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frurfuïvjut, rXIHiS term it was refolved per totam curiam in Communi 
Ame* 19, 45, J^ Banco, viz. Coke Chief Juflice, Walmfley, Warbur- 
Fdit 76,$* 84. ton » Daniel, ^and Fofter, in the cafe of Allan Ball, that the 
* High Commiffioncrs cannot by force of the a£t 1 El. cap. t. 
fend a Purfuivant to arreft any perfon fubjeft to their jurifr 
' di&ion, to anfwer to any matter before them : but they ought 
to proceed according to ecclefiaftical law, by citation ; for the 
ftatutc of 1 £1. did not give them any fuch authority to arreft 
the body of any fubjeâ upon furmife : and although that it 
be comprifed within their commiffion, that they may fend 
for any by Purfuivant, &c. yet inafmuch as this hath no 
foundation upon the aft of 1 El. the King by his commiffion. 
cannot alter the ecclefiaftical law, nor the proceedings of it ; 
. for the aft fays, that the commiffioners mall exercife, ufe, 
and execute all the premifes (according to the privileges of 
the au) according to the faid letters patent, id eft % the letters 
patent which are mentioned, and authority before, for this is 
implied withiA this word (faid) and for this, without queftion, 
Sîmpfon't cafe - the commiffion only without the ad cannot alter the proceed- 
Tud^MofAffif * n 8 s °f the ecclefiaftical l aw * And in the circuit of North- 
in Northamp- ° ampton, when the Lord Anderfon and Glanviie were Juftices 
ton/hire. of affife, a Purfuivant was fent by the Commiffioners to arreft 

P El *f i ^ e ^°^y °^ a man t0 a PP ear before them, and • in refiftance- 
rage [ 50J f ^ z ^ rc {t f an d driving amongft them, the Purfuivant was 
See Denfi cafe, killed : and if this was murder or not, was doubted, and this 
*ep. Q^A- depended upon the validity of the power and authority of the 
Purfuivant; for if his authority was lawful, then in killing an 
. officer of juflice in execution of his office, is murder : and 
advifemént was taken till the next affifes ; and upon confer- 
ence at the next affifes it was refolved that the arreft was tor- 
tious, and by. confequerice that this was not murder: but they 
may fend citation by a Purfuivant, and proceed, if the party 
make default, to excommunication, and then to have a Capias 
cxcornmttnicQt\ and to imprifon him by the writ of the K. which 

writ 
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writ de excommunicato capiendo is prescribed and returnable b* 
the ftatute *f 5 £1. which (hall be in vain, if they may arreft 
him by a purfuivant before any anfwer or default made : and 
this will be againft the ftatute of Magna Char ta > and all the 
ancient ftatute*, which fee Raftall, title Accufation, if a free- 
man {hall be arretted upon a bare furmife or accufation: 
which ftatutes, if good and profitable for the weal public» 
never were intended to be repealed by the (aid ftatute of 1 Elii. 

Note, that neither the Star-chamber nor Chancery 
aw?rd any meflcnecr to arreft the body until a con- 
tempt made \ but firft a fubpccna, &c. goes* 



Marmaduke L an ôd ale's Cafe. 
Fide Pojiea 58. 

IN the cafe of Marmaduke Langdale of Leaventhorp in the High Com* 
county of York, being fued by Joan his wife, for main- m'flion. 
tenance before the Bifhop of Canterbury, and other High P° ft » $*»**•*• 
CommifEoners : it was refblved per totam curiam, prater 
Walmfley, who doubted of it, that a prohibition, which be- 
fore was granted, was well maintainable, for this, that it was 
not any enormijy, nor any offence within the ftatute, but a 
negleft of his duty, and a breach of his vow of maintenance; 
alfo the party (hall be defeated of his appeal: and for that 
reafon it belongs to the court of the Ordinary : and the rule 
of the court was, that the plaintiff (hall count againft the 
High Commiflioners (for againft his wife, being one perfon in 
law with him, he could not count) and upon demurrer join- 
ed, the cafe is to be argued and adjudged, upon which the 
party grieved may have a writ of error, Jifibi vident expedire % 
&c. Sec more, fol. 58. 



The Cafe of the Lords Prefidents 
of Wales and York. 



ON Sunday laft, my Lord Chief Juftice and myfelf, at 
Serjeant's Inn in the afternoon, received by the hands 
of the King's Attorney by commandment, as he fignified to 

us, 



î*hc Cafe of the Lords Prefidents Part XII. 

us, by your lordfliips, the faid complaints, exhibited to his 
Majefty by the Lord Prefident of Wales, and the Lord Prefi- 
$«4 loft. 142, dent of York, again ft the Judges of the realm» with a figni- 
»45, «8i. fication of your Lordfliips pleafure, that we two fhouïd im- 

M °- 3°* 3 1 » p art the fame to the reft of our brethren, which we did on 
Monday in the afternoon, the forenoon being fpent in trie 
public fervice of the, realm, at Weftminfter : and upon con- 
federation had of the parts of the complaint, we have, as this 
{hort time will give us leave, (being daily emp'oyed, as well 
in the courts at Weftminfter, as fome of us for trials of writs 
of Nifi priusj) refolved upon thefe anfwers, which we know- 
ing- to be warranted by the laws of this realm, doubt not but 
' will be allowed by your Lordfliips ; and do hope that where 
Page [51] the Judges of this realm have been more often called before 
your Lordfliips, than in former times they trove * been, 
which is much obferved, and gives much emboldening to 
the vulgar, that after this day we (hall not be fo often upon 
fuch complaints, (your Lordfliips being truly inforfried of 
our proceedings) hereafter called before you. 

And feeing that my Lord Prefident of York hath now ore 
tenus firft opened the caufe of his grief more amply and in 
fome cafes more particularly, I will begin with thole objec- 
tions. that have been made on the behalf of that council, 
wherein for method, and for avoiding of confufion, I will 
firft fpeak to the true caufe of the inftitution of that court. 

2. That our proceedings in 1 granting of prohibitions, is 
for the matter juftifiable by law. 
13 Co. 30, 31. j_ That the manner of our proceedings was refpe&ful and 
compliant towards the Lord Prefident of York, and the 
1 Council theie. 

4. Give aufwers to all objections both particular and ge- 
neral. 

5. Propofe remedies for thé time paft, if there be juft 
caufe. / , > 

6. And laftly, remedies for the future, to take away all 
the caufes of oppofition between the Judges and both the faid 
councils : 

4 I .ft z4S» And firft as to the caufe of inftituting the faid court, viz. 

After the fuppreflion of all religious houfes to the value of 
two hundred pounds, or under, anno 27 H. 8. in the begin- 
ning of Oflob. anno 28 H. 8. there was a great infurreftion 
of the Lord Hufley, and twenty thoufand perfons in Lin- 
cojnfiiire, about the caufe of religion, againft whom Charles 
Brandon Duke of Suffolk went, and appcafed them. 

As foon as they were appeafed, a great commotion be- 
gan of forty thoufand men of êhat county, Sir Robert Afk 

being 
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being chief, again ft- whom the Duke of Norfolk went an4 
difptifed them. Soon after in Laricafhire began a great re- 
bellion of men of that county, and of Cumberland, Weftmor- 
land, and Northumberland ; again ft whom the Earl of Derby 
was employed, and quieted them : and after that Mufgrave, 
Tilby, and others, began to raife a great number, and af- 
faulted Carlifle caftle, whom the Duke of Norfolk overthrew. 

Prefently after Sir Francis Bigot with a multitude of people, ^i^ i*. 
made an infurre&ion at Ketrington, Leigh, 1 Pickering and 
Scarborough in Yorkfhire ; whom the Duke of Norfolk paci- 
fied i and foori after the Lord Darcy, Afk, Conftablc, Bul- 
mer» &c. began a new commotion about Hull in Yorkfhire, 
whom the Duke of Norfolk appeafed. And all thefe rebel- 
lions werp between the beginnings of 28 and 30 H. 8. within 
1 which time many of the rebels were executed in furore belH % 
and in flagranti criming, by martial law, and fome attainted 
by the common law. The King intending the fuppreffion of 
the greater boufes'of religion, which anno 31 H. 8. he ef- 
fected, he eftablifhed a council there for the quiet of the 
counties of Yorklhire, Northumberland, Weftmorland, Cum- 
berland, Durefme, the counties of the city of York, King- 
(Ion upon Hull, and Newcaftlè upon Tyne, for preventions 
of riots, tumults» and infurredions, in thofe counties and 
places : in this time of neceflity and danger, the King did 
arm the Prefident and Council with two authorities in one 
commiffion ; the one" a commiflion of oyer and terminer^ de 
quibufcunque congregationibus et conventiculis ifflciris, coadjutor ibu s 
Lolardiis % impriJUnibus falfts alUgatisj tranfgrefftonibus % riotis % 
routis, retentionibus, contemptibus % falfitatibuSj manutenentiis 9 
tpfrejjionibusy violentiis* extortionibus et atiis malcfaclis, of- 
eri/tSy et injur iis quibufcunque, per qua psx & tranquilitas 
fubditorum noflrorum comitatibus, civitatibus % et vitiis pradifîis 
gravat\ t5"r. fecundum legem et confuetudinem regni nofiri 
Anglia Vil aliter fecundum fanas difcretiones veftras audiendum 
et terminandum» 

The other authority was, nee non quafcunque atliones 
realeSj feu de libero tenement o^ et perfonales^ caujafque de* 
hi tor urn et demandorum quorumcunque * in conf 9 &c. pra- Pjge [52] 
ditf quando amba partes vel altera pars fie gravai a pau~ 
pert ate gravât a fuerit, quod commode jus fuum fecundum legem 
regni nojlri aliter profequi non pojfity fimiliter fecundum 
le^es et confuetudines regni nofiri Anglia vel aliter fecun- 
dum fanas difcretiones ve/lras* And this is all the autho- 
rity that the Preûdent and Council had firft expreffed in 

their 
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their patents, without any private inftrudions : and fhfs ap- 
pears by the commiffion under the great feat, 31 H. 8. 6 
Pars. Roberto Landavenfi Epifcopo Prafedenti ConcHii % 15 ctiis\ 
ont of which charter thefe things were obferved, viz. 

1. That the final intention of the commiffion was, quad paie 
it tranquilitas fubdhorum pmferventur. 

2. That they hear and determine riots, routs, &ç, accord- 
ing to law, or their difcretions, which authority by difcretion 
was added, ad faciendum populnm : for it was refolved without 
queftion, that in fuch cafes they had not power but to proceed 
according to law, for that is fumma difcretio, and not accord- 
ing to their private conceits and affedions, Quia talis difireth 
difcretiontm confondit ; fo the other claufe concerning Veal and 
perfonal allions m all the counties of York, Northumber- 
land, Cumberland, Weftmorl^nd, Diiréfme, and the towns 
aforefaid was only ad faciendum poputvht, for this was* utterly 
void in law. For, 

1. No fuch general authority graffled* itoay be made by thfc 
* commiffion of the King, to hear and determine all real ac- 
tions within fuch a county according to law, as he may by 
charter within a certain county or particular place, for the 
King by commiffion may give power to determine criminal 
caufes between the King and the party fecundum legem et con- 
fueiudivem Anglia ; but he cannot give power by commiffion to 
determine caufes between party and party : as it was refolved 
in Scrogg's cafe, anno % Eliz. fol. 175. in Dyér. Vide Dyer 
236. But the King by his letters patent may gnmt to fuch a 
corporation in fuch a town feneré ptacita reatia y pèrfina(ia> UP 
mixta ; and none by this can have any prejudice, for the pro w 
ceeding Ought to be according to law ; and if they err, the 
party grieved may have his writ of error ; but thecrown can- 
not grant to them a court of equity for the caufe aforefaid \ 
and for this caufe, that fuch a Judge fliould be without con- 
Antra 48. trolmcnt : and it was faid, that if fuch commiffioners cannot 
2 loft. 24. 411, determine felonies, or other criminal caufes. by writ, but by 
+ IÔ&. 15S. commiffion ; fo cannot any determine private caufes betwixt 
party and party by commMnon, but by Writ, by the ftatute of 
Magna Clartay cap. 12. tf Weft. 2. cap. 30. Recognitiones de 
nova dijfei/ina, &c. non capiantirr rrifi in propria comitatibus ; 
which act gives, authority to Juftice6 of affife in their 
proper counties, by which it appear?, that withbut an aft 
of Parliament, the King by his* letters patent canhot put 
and authorife Juftices £ ajftfn capiendis 9 to take them with- 
in another county : and for this* the ancient precedents and 
proceedings of law ought not to be altered. As a Juftice 

of 
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©itheone bench, or of the other, ought to be made by commlf- 
fion, and not by writ, and yet he may be di (charged by writ, . 
5 Ed. $. 32. Hut Juftices in Eyre are by writ, as it appears q^ 
by BraûoUf lib. $.eap. 11. and Britton, fol. 1. Alfo by the 
itytme of WÇft. .2. cap. 30. and of York, cap. 4. Juftices pf , 

Jb/iftprius give judgment in aflifes of Darrein prefentjrunt, and 
Quare iwfedit in fuch a cqunty, which cannot be done with- 
out patent. Et fie de cater is. 

Alfo it was obferved, that at the firft the faid commiffion 
concerning a&ions between party and party, extended only 
when both the parties, or one of them, were fo poor, as they 
were not able to profecute.at law: alfo by the firft inftitution 
they had no power to grant injttnûipns. And laftly, • their p agc rvvi 
commiflion was patent under the great feal, and in rolled in 
Chancery : and thus much was faid for the firft, concerning 
the true caufe of the inftitution of the court, viz. For pre- 
venting of tumults and rebellions, and when it began. 

2' As to the fécond point, the granting ôf writs of Habeas 
corpus, and prohibitions, is justifiable by law; for whereas at 
the firft their authority was patent, it is now private ; for the 
letters patent do refer unto certain inftru&ions which are no 
where of record, but kept in private, and as it was feared, 
for private refpeûs, et de non apparent ibus et non cxijlentihus 
eadem ejl ratio ; hefides the danger to the fnbjedt is great, for 
if they lofe their inftruttions (as it hath happened heretofore) 
all is coram nonjitdice: arçd this firft reafon is drawn from the 
ïnft ructions themfelves : the fécond reafon is drawn from the 
contumacy of the party that fuppofeth himfclf to be grieved 
by the prohibition, and again ft whom it is granted ; if the au- 
' thority of the Council be never fo good, yet being a late and 
particular jurifdidYion, the party muft of neceffity plead it, (o 
as it may appear unto us judicially; for as we are Judges of 
record, fo mult we be informed of record, and never yet hath 
any party prohibited moved in court to have a confutation, by 
which might be fet forth the jurisdiction of that court and 
council, fo as the granting of prohibitions hath been juft ; 
and the fault (if any be) in the parties themfelves, that never 
hitherto made their caufe known, as it ought to be by law, to 
the court. 

The third reafon is drawn from the great injury 1 offer- % %^ t „ 2# 
ed to the defendants, for it is a true rule, mijfcra Jervi* Pieatotbejurif- 
tus ubi jus ejr vagum ant incertnm*: the defendants, by f^ on \ • 
Jaw, may in ail courts plead to the jurifdi&ion of the t o^%%, e *' 4 4 * 

court } / 
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court ; but how can they do fo 1 when no man can polfibly 
know what jurifdiftion they have: concerning matters of 
ftate, which are arcana imperii^ it is meet they fliould be kept 
fubftgillo concilu\ and in fecret ; but for jurifdiftion between 
party and party, for deciding of meum & tuum, God forbid 
they (hould not be known to them, who are to be judged by 
them ; but the keeping them in fuch fecrecy bewrayeth, that 
the council are afraid that they would not be juftified if they 
were known :. and it was concluded again, mi/era Jirviius ubi 
jus out vagum aut incertum. 

3. But our proceedings herein have been refpcôful ; for a 
jury of officers and attorn ies of our court, j>eing according to 
• an ancient cuftom, time out of mind of man ufed, fworn to 
prevent amongft other things and articles, all defaults of offi- 
cers and ministers in not executing the writs and procefs out 
of this court, and all impediments and hi nderances whatfo» 
ever of the due proceedings of this court, whereby juftice 
cannot be admin iftercd : and finding upon their oaths divers 
unjuft and undue impediments of the proceedings of this 
court, by the faid council in particular : and thereupon a mo* 
tion being made in open court in Michaelmas term laft, by 
the King's Serjeant Philips, of many intolerable grievances 
of the fubjc&s offered by the faid Council, to many of his Ma- 
jefty's fabjedts, in derogation of the King^s laws, in prejudice 
1 of the King's profits, in hinderance of the due proceedings of 

this court, prayed the court, according to law and juftice, to 
grant feveral prohibitions in all thofe feveral caufes, u hich we 
could not deny ; but yet thought fit before we granted the 
lame, thai there might be a good correfpondence between 
both courts; we (hould confer with Sir Cuthbert Pepper, At- 
torney of the Wards, and one of that Council, to let him un* 
derftand the particular grievances and oppreffions, and to bear 
what he could fay in the juftificâtion thereof; who according- 
p a g C \$\\ lj upon motion came to us to Serjeant's Inn, with • whom we 
conferred, and fignified to him the particulars of the faid griev- 
ances, who would not take upon him to juûify the. fame in 
no fort, but faid, he would acquaint the Prefident and Coun- 
cil therewith, and return their anfwer ; which for that it was 
neglected, we upon further motion in court granted prohi- 
bitions, as in juftice we ought, which courfe.and order of 
proceedings we hold to be refpeâful and comely toward the 
Lord Prefident and Council. 

. 4. It was objected, that more prohibitions have been grant* 
ed qf late than in many years before, whereunto a fixfold an- 
fwer was inadç. 

i.Thar 
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i. That they had exceedingly multiplied the number of 
caufes, fo as they have above two thoufand depending at one 
time, and having but five counties and three towns ; at one 
fitting there were about 450 caufes at hearing ; whereas the 
Chancery that extends into 41 counties Englifh, ,and 12 in 
Wales, in all 53, had in Eafter term but 95 to be heard, and 
in Trinity term but 72 ; fo as if they multiply their caufes fo 
infinitely above what were at the fir ft, it is no wonder if the 
number of prohibitions be increafed. 

2. Befides the multiplication they have innovated and taken 
upon them to deal in caufes which we know never any Pre- 
fident couM, and we think never any Prefidfent and Council 
did ufurp : as firft, fuits upon penal laws, and many of them 
limited to the courts at Weftminfter, but all of them without 
que ft ion out of their jurifdiâion ; as for example, between 
Harrifon and Thurftone in Englifh 'bill, upon the ftatute 39 
Eliz. of tillage; whereas the very ftatute giveth jurifdiâion 
to certain fpecial courts : the defendant pleaded to the jurif- 
diÛion, whereupon an attachment was awarded againft him, 
and fined. 

And in the cafe of Hartley after indi&mqnt of forcible entry 
and reftitution. accord nig to the flatute, he was upon an Eng- 
lifh bill difpoffefied by the President. 

3. And after a recovery in an EjetiUni firm*, and execu- 
tion by Habere facias pojfeffionem out of our court, they upon 
an Englifh bill difpofleflèd the plaintiff, and this was Hart's 
cafe. Between Jackfon and Philips, after judgment in our 
court, fuit there by Englifh bill. Between Stanton and 
Child, after execution in debt by procefs out of our court they 
commit the plaintiff, an old man and «lame. So between 
Binns and Collet, after the defendant was outlawed in an ac- 
tion of battery. 

4. They admit Englifh bills in the nature of writs of error,- 
and of Fûrmedons f and other real actions. 

5.' They will admit of no plea of outlawry in difability of the 
plaintiff. 

6. They ufually granted injunctions to flay the common 
law, which is utterly againft law, and fometimes to ftay fuits in 
Chancery, and in the Exchequer-chamber; and many other 
proceedings which are againft law and reafon, to the great op- 
predion and grievance of the fubjeâ ; and fo in refpe£b as well 
of the multiplication of fuits, as innovations of others, it may 
very well be, that more prohibitions and Habeas corpus have 
heen granted of late than were in times pad ; and yet there 
have been, more granted, and more ancient than is fuppofod 1 

• for 
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for Mich. 7 Eliz. Rot. 31. upon a motion made by Cams, 
the King's Serjeant, a Habeas corpus was granted out of the' 
King's Bench, for the body of John Lambum, alias Lambert, 
which writ being returned, that he went to the cattle of 
* York, where John Lambert was a prifoner, and that one Of- 
wald Wilkinfon , the Gaoler refufed to deliver him, without 
the leave bf the Archbifhop of York, Prcfident of the Coun* 

Page [55!]' c *' l ^ erc • whereupon he went to the • Archbifhop, and (hew- 
ed unto him the Queen's writ of Habeas Corpus, whereunto 
the Archbifhop aniwered, that John Lambert was not the 
Sheriff's prifoner, but was committed by him and the Coun- 
cil to (he Gaoler's cuftody, and therefore he fhould not be 
delivered ; and therefore he fent one Morgan his Secretary to 
the Gaoler, that he fhould not be delivered ; and thereupon, 
as well for the contempt in the Archbifhop and the Gaoler, as 
for the inefficient return in not having the body, Carus, the 
King's Serjeant moved for an attachment againft the Arch* 
bifhop of York and Wilkinfon the Gaoler, for the contempt 
returned by the Sheriff; and it was granted; and the Sheriff 

Kote. was amerced, for that he fhewed no lawful caufe, Mich. 7 & 

8 Eliz. in libro de Habeas Corpus* John Dawfon in prifon 
for a riot, by Englifb bill, before the Prefident and Council 
of York, removed by Habeas Corpus and delivered ; for no 
man ought to be convi&ed fora riot, but by indi&ment, trial, 
or other due procefs at law, and there are many other like 
writs of later time, Pafcb. 12 Eliz. in libro de Habeas Corpus, 
/ Thomas ap Morgan committed by the Council and Prefident 
of Wades, &c. and this court finding the caufe unjuft, bailed 
him, &c. And in Trin. 20 EL ibid, the like writ for the 
body of John Rowland, committed by the Prefident and 
Council of Wales, and finding by the return that the com» 
mitment of him was againft law, he was difcharged by the 
court, and many more of that nature. 

3. The Judges never grant either prohibitions or Habeas 
Corpus, but upon motion or complaint by the party grieved, 
fo as if the parties have greater caufe of complaint than they ' 
had in times paft, there mult of neceffity be more writs of 
prohibition and Habeas Corpus granted than was heretofore. 

4. The proceedings before the Prefident and Council are 
by abfolute power, their decrees uncontrolable and final, and 
more final than a judgment in a writ of right ; for thereupon 
a writ of error lieth j but thefe fentences are irrevcrfible, 
which makes them adventure, and prefume too much upon 
their authority, and which tends to the great oppreffion and 
grievance of the fubje£t 

5. Thefe 
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5. Tbefe faits grow to be more prcjudical to the King than 
pvee they have been, for by the multiplication and innovation 
of faits, as^well real as perfonal, the King lofeth his 6ncs f 

6. E.emedy for the time paft, if we have erred in judgment^ 
a writ of error lieth hrthe King's Bench ; if the King's Bench 
doth err, a writ of error lieth in the upper houfe of Parlia- 
ment, where the King and the Lords are only judgps t 

3<Uy, For the time to come, firft, that the inftruclions be 
inrolled in the Chancery, whereunto the fabjeél may have 
accefs, and know their jurifdiâion. 2. That the Preli dents 
and councils have fome counfel learned in the court, who may 
inform us judicially of their true jurifdidtion, and we will 
give a day to th?m before, we grant any writ, to fhew caufc 
to the contrary ; fo as juftice upon hearing of both fides (hal} 
be done ; and if ve err» the law hath provided a remedy by a 
writ of error, and no other courfe can be tafcen : and we are 
fworn both to maintain the King's prerogative, and to dq 
juftice to all men, according to the laws and cuftoms of 
England : fo, as command, my Lords ! whatfoever it (half 
pleafe you that lieth in our power, and which by our oath 
we may perform, and we will mod willingly obey it : and 
that which a great divine faid to God Almighty, we fay untp 

Jour Lordfhips, who (it in Gpd's feat, da Domine qt<q4 jubes* 
1 jubc quod vis, &c. 

* The particular cafes fet down in the petition are anfwer- pag$ fjjjl 
pd in the fécond part of our proceedings justifiable until they - 

plead their jurifdifti on, and make it appear to the court to 
be lawful. Concerning the jury of attornies, it hath been 
anfwered before ; and for the motjon to have a rule fet down. 
&c. it was moved by the King's. Serjeant) and we ad vi fed 
^hereupon. When this had been thus delivered, by way of 
anfwer, Bacon, the King's Solicitor offered to reply $ but a*f- 
ter the Judge had fpoken in the name of all his brethren, the 
Lords would not faffer him to fpeak after the Judge 1 but all 
others being defired to retire into the ne;t chamber, the Lordq 
had long and prudent conference amongft themfelves ; and 
after, we were palled in again, and then the Earl Qf Salifbury ? 
Lord Treafurer, by the ponfent of that hpnouratyc table ? çave 
this refolution : • " 

«« 1. That the inftruûions fhould be recorded for fo muclj 
f ( as concerned either criminal caufes, or caufes betwect} 
<« party and party: as for matter of flatc, if any be, tjrç 1 
f fcme not to be publiflicd. 

Vox. Vfl. Q *« a. Thaj 



tin. 



2. « That « was nccctîarr rfi it hath ammJI g fitaa T d be 

* wifhTn *He îurvey ^x W^irnimrrr haJT, vz. die amrs c£ 

* Wc\r»ir.irer. 

3, •* 'I he memo wts we" iD:«weiL thar the Prdulesci ar i 
w council* won d ha*« cnan:"«a iearaeé in. e w u t court; a-f 

* thac opoa w.c'v&a awd^ in open cnart» «pan sny prabiH- 
** ti/O, to cakes of there* aay m cn î. i be gives m fbevoi^ 
*• tec 

4 •* The f^ircf Treaf jrer reeeaoerf tie festcsKe. acd £il\ 
44 that true it is* •** -fl* *»* **r# *■* «k^s*» »»r ^«nnsmr ri 
*« fervent, where mea's eiiate* ana sortîmes fltnwût be acculai 
•« 'b/ difcreriort. 

"And concerning the re-r -t-ce-s of «fee piacr. wbt reafcn 
•* fhocld rherc be as this date more fartbete pxts than ft» 
«♦ the counties of Cornwai and I>e*oaw which are nacre rc- 
•* nvrfe than ïotk ? And this «as the cad of tfcas cby'i 
44 work." 
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^enferme* with 
^,r J"ho P«r- 
*,*rt>*f* «ttHoi, 

^x*e W»ft. 9 V 



fT^HE Arcbbifhop aod other Bifbops, and other the clergy, 
£ at a general l'y nod or convocation might conrid an he- 
retic by tbe common law. Bot for this, that it was trouble - 
fome to call a convocation of tbe whole province» it was or- 
dained by the ftatute of 2H.4. cap. 15. that every Bifhop 
m his dioccfe might conTier. heretics ; and note, 2 Mary, 
Brook, title Herefy, per cmnes Jy*u\ and Baker Chancellor 
of the Exchequer, and Hire Mailer of the Rolls, by that fta- 
tute. And if the Sheriff* was prefent, he might deliver the 
party c in via to be burnt, without any writ De heretic* tnribu- 
rendu ; but if the Sheriff be abfent, or if he be to be burnt in 
another county, then there ought to be a writ De heretic* c$m- 
bwrendù : and that the common law was fuch, vide lib. inira % 
title indictment, p.'n. fuch who there are taken for heretics, 
fome of them, are confonant to true religion. Vide 1 1 H, 
7. Book of Entries, to!. 3. iç. SeeDoûorand Student, 
lib. 2. cap. 29. Cotin 48. 2. See the ftatute of 1 & 2 
P. & RL cap. 6. That Ordinaries wanting authority to pro- 
ceed againft heretics, 3 F. N. B. 8. fol. 269. And the 
writ in the Regifccr, which iu the new book is omitted, 

proves 
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proves this direftly. 4. Brafton, lib. 3. cap. 2. folio 123» 
124. Çoncilio Oxonitnfi quidam Diaionus unviéïus fuit de apoj- 
tafia % fed primo dtgradatus fuit per Or dinar turn : and true it is, 
that every Ordinary may # convent any heretic or fchifmatic p a g c [çj] 
before him, pro falute anima, and may degrade him, as Brae- 
ton faith, and may enjoin him penance according to the ten- 
fure of ecclefiaftical law ; but upon fetch conviftion at com- 
mon law, the party convia (hall not- be burnt, nor any writ 
De baretico cemburendo lieth upon it; for the common law 
will not commit the decifion of a hcrefy, for the life of a 
Chriftian man, to any fole Judge. 

The makers of the aft of 1 Lliz* were in doubt what (hall 
be adjudged hcrefy; and therefore if any perfon be charged 
with herefy before the High Commiflioners, they have no au* 
thority to judge any matter or caufe to be herefy, but only 
fuch as hath been fo adjudged* by the authority of canonical 
fcripture, and by the four fir ft general councils, or by any 
other general council, wherein the fame was declared herefy 
by theexprefs and plain words of canonical fcripture, or fuch 
as (hall hereafter be determined to be herefy by Parliament, 
with the affent of the convocation ; for fo it is exprefly pro- 
vided by the faid aft of 1 E-liz. And although this provifo 
extends only to the high Com mi (lion ers, yet feeing in the 
bigh commiffion there be fo many Bimops, and other divines 
and learned men, it may ferve for a good direction toothers, 
efpecially to the diocefan, being a fole Judge in fo weighty a 
caufe. 

At this day the diocefan hath jurifdiftion of herefy, and fo 
it hath been put in ure in all Queen Elizabeth's reign, but 
without the aid of the aft of 2 H. 4. cap. 15. the diocefan 
could imprifon no perfon accufed of herely, but was to pro- 
ceed againft bim by the cenfures of the church ; for the Bifhop 
of every diocefe might convift any for herefy before the fta* 
Cute 2 H. 4. as appears by the preamble of it. But could not 
imprifon, &c. and now feeing that not only the faid aft of 
7. H. 4. but 25 H. 8. cap. 14. are repealed, the diocefan can- 
not imprifon any man accufed of herefy, but muft prçceed 
againft them as he might have done before thofe ftatutes 
by the cenfures of the church; as it appears by the faid 
aft of 2 H. 4. cap. 15. Likewife the fuppofed ftatute of 
5 R. 2. cap. 5. And the ftatutes of 2 H. 5. cap. 7» 25 H. 8. 
cap. 14. 1 & 2 P. & M. cap. 6. are all repealed, fo as no 
ftatute made againft heretics ftands now in force*, and at 
this day no perfon can^ be indifted or impeached for beefy 

G a before 
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r 2. <c That it was neceflary that both councils (hould be 
" within the furvey of Weftminfter hall, viz. the courts of 
«« Weftminfter. 

3. •* The motion was well allowed, that the Prefidents and 
•* councils (hould have counfel learned in every court ; and 
'* that upon motion made in open court» upon any prohibi- 
" tion, to cither of them* day (hould be given to (hew caufe, 
*• &c 

, 4. •* The Lord Treafurer repeated the fentence, and faid, 
V that true it is, ubi lex out voga ant. incest a y miferrima eft 
« c fervUus, where men's eftates and fortunes (hould be decided 
«« 'by difcretion. 

" And concerning the remotenefs of the place, what reafon 
• 4 (hould there be at this time more for*thofc parts than for 
*' the counties of Cornwal and Devon, which are more re- 
" mote than York? And this was tbe end of this day's 
« work." 
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Herefy, opon fTlHE Archbifhop and other Bifhops, and other the clergy, 
conference with J^ z t a general fynod or convocation might convia an he- 
ham and othôf rctic ^ v l ^ c common l aw * But for this, that it was trouble- 
anno 43 Eliz. ' fome to call a convocation of the whole province, it was or- 
Vl H C ? ±' 93 * damcd by ^ c fotutc of 2 H. 4. cap. 15. that every 13 i (hop 
Se&7,"», C 3»ftc. m his diocefe might convia heretics; and note, 2 Mary, 
eh. 3. left. z. " Brook, title Herefy, per omnes Jujlic\ and Baker Chancellor 
of the Exchequer, and Hare Mafler of the Rolls, by that fta- 
tute. And if the Sheriff was prefent, he might deliver the 
party C3pvi& to be burnt, without any writ De beretico combu- 
rendo ; but if the Sheriff be abfent, or if he be to be burnt in 
another county, then there ought to be a writ De haretico com- 
burendo : and that the common law was fuch, vide lib. intra f 
title lndi&ment, p.*n. fuch who there are taken for heretics, 
fome of them, are confonant to -true religion. Vide 11 H, 
7. Book of Entries, fol. 3. 19. See Do&or and Student, 
lib. 2. cap. 29. - Cofin 48. 2.- See, the ftatute of 1 & % 
P. & M. cap. 6. That Ordinaries wanting authority to pro- 
ceed again ft heretics, 3 F. N. B. 8. fol. 269. And the 
writ in the Rcgifter, which in the new book is omitted, 

proves 
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proves this direftly. 4. Brafton, lib. 3. cap. 2. folio 123» 
1 24. Concilia Oxonitnfi quidam Diaionus conviétus fust de opof- 
taftUy fed primo degradatut fuit per Or dinar mm : and true it is, 
that every Ordinary may • convent any heretic or fchifmatic p a g c r *~ j 
before him, pro falute anima, and may degrade him, as Brae- 
ton faith, and may enjoin him penance according to the ten- 
fure of ecclefiaftical law ; but upon fuch conviftion at com- 
mon law, the party convia (hall not' be burnt, nor any writ 
De baretico comburendo lieth upon it ; for the common law 
will not commit the decifion of a herefy, for the life of a 
Chriftian man, to any fole Judge. 

The makers of the aft of 1 Eliz* were in doubt what (hall 
be adjudged berefy ; and therefore if any perfon be charged 
with herefy before the High Comfniflioners, they have no au- 
thority to judge any matter or caufe to be herefy, but only 
fuch as hath been fo adjudged' by the authority of canonical 
fcripture, and by the four fir ft general councils, or by any 
other general council, wherein the fame was declared herefy 
by theezprefs and plain words of canonical fcripture, or fuch 
as (hall hereafter be determined to be herefy by Parliament, 
with the afient of the convocation ; for fo it is exprefly pro- 
vided by the faid aft of 1 Eliz. And although this provifb 
extends only to the high Commiflioners, yet feeing in the 
high commifEon there be fo many Bifhops, and other divines 
and learned men, it may ferve for a good di reft ion toothers, 
efpecially to the diocefan, being a fole Judge in fo weighty a 
caufe. 

At this day the diocefan hath jurifdiftion of herefy, and fo 
it hath been put in ure in all Queen Elizabeth's reign, but 
without the aid of the aft of 2 H. 4. cap. 15. the diocefan 
could imprifon no perfon accufed of hereiy, but was to pro- 
ceed againft bim by the cenfures of the church ; for the Bifhop 
of every diocefe might convift any for herefy before the fta* 
Cute 2 H. 4. as appears by the preamble of it. But could not 
imprifon, &c. and now feeing that not only the faid aft of 
2 H. 4. but 25 H. 8. cap. 14. are repealed, the diocefan can- 
not imprifon any man accufed of herefy, but muft prçceed 
againft them as he might have done before thofe ftatutes 
by the cenfures of the church ; as it appears by the faid 
aft of 2 H. 4. cap. 15. Likewife the fuppofed ftatute of 
5 R. 2. cap. 5. And the ftatutes of 2 H. 5. cap. 7» 25 H. 8. 
cap. 14. 1 & 2 P. & M. cap. 6. are all repealed, fo as no 
ftatute made againft heretics ftands now in force; and at 
this day no perfon carabe indi&ed or impeached for he efy 

G a before 
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before any temporal judge, or other that hath temporal jurifc 
diftion, as upon pcrufal of the faid ftatute appearetb* 
SeeCottoa'iRe- There was a ftatute fuppofed to be made in 5 R. 2- that 
S^'ibfote Z*? commiflions (hould be by the Lord Chancellor made and di« 
never afTcnted to reeked to Sheriffs, and others, to arreft fuch as (hould be cer- 
by the Com- tificd into the Chancery by the Btfhops and prelate*, matter* 
fo?e D, thê n K^ e 'it °f divinit y» to b « preachers of hereGes and notorious errors, 
their pny«r re- their faAors, maintainers, and abettors* and to hold them in 
yoke» it by a ft*- ftrong prtfon, until they will juftify themfelm to the law of 
tute 6R.*. But t | le h Q i- c hurch. By colour of the fuppofed au, certain per- 

yet the power of* 1 7 ■ • ■ • % « « • jo 

the Prehtei was fons that held that images were not to be worshipped, &c. § 
fnch (*« Mr. were holden in ftrong prifon, until tbey (to redeem their 
? r ? e we fer T ▼exation) miferably yielded before thefe matters of divinity to 

in his MS. of - ' . _i /•■ r • n» • i_« i_ 

Parliamentary take an oath, and did fwear co worfliip images, which was 

proceedingi (pe- again ft the moral and eternal law of Almighty God. We 

^V^^Thât havc faid ky colour of the faid fuppofed ftatute, &c. not on- 

th/sutote of" ly in refpeâ of the faid opinion, but in refpeû alfo> that the 

Repeal wai ne. faid fuppofed aft, was in truth never any aft of Parliament, 

Inlet™? T thou & h lt was cotcrcd în the Rolls of the Parliament, for that 

!ifl»ed/fo a^hê the Commons never gave their content thereunto. And 

former ordinance therefore in the next Parliament, (though it was entered in 

cqntin^d^be t j, e R ]j g f t h c Parliament) for that the Commons never 

SergWwhereby g arc l ^ e * r confent thereunto, therefore in the next Parlia* 

many godly men ment, the Commons preferred a bill, reciting the (aid fup- 

wereciueiiy pofed aft, and conftantly affirmed, . that tbey never aficnted 

relied byV" thereunto, and therefore defired tha* the (aid fuppofed ftatute 

fpecial «a of / might be aniented and declared to be void ; for they proteft- 

p " liaD ? ent ed, that it was never their intent to be juftified by, and to 

p ' r o-i bind themfelves and fuccefibrs # to the prelates, more than 

* 15 J their anceftors had done in times paft; and hereunto the 

King gave his royal aflent in thefe words, PleiJI au Roy. 

And mark well the manner of the penning of the aft, for 

feeing the Commons did not aflent thereunto, the words of 

the aft be, " it is ordained and affented in this prefent Par* 

" liament, that/ 9 &c. And fo it was, being but by the 

King and the Lords. [Or rather, by the craft of the Bifhops 

and the then Chancellor.] 

It is to be known, that of ancient time, when any afts 

of Parliament were made to the end the fame might be 

publifhed and underftood, and ef^ecially before the ufe of 

printing came into England, Rafter the Parliament was 

ended] the afts of Parliament were ingroffed into parch* 

f Note, th'u ment and bundled f up together with a writ in the King's 

method gave op- namCj under the great feal, to. the Sheriff of every 

Chlnceilors Ind county, fometimes in Latin, and fometimes in French, to 

and Bithops to command the Sheriff to proclaim the faid ftatutes within 

infert in the faid 

bundles fever*! things at a£UVf Parliament, which aerer pt/Ted in Parliament, W. B. 

bis 
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his bailiwick, as well within liberties as without. And this 
was the courte of parliamentary proceedings, before printing . 
cSmè îfî*ufë in England, and it continued after we had^the 
print till the reign of H. 7. 

Note, at the Parliament holde'n in 5R. 2. John * Brai # Hewn nude 
brooke, Bifhop of London, being Lord Chancellor of Enjr- sffi^£\ m 
land, cauied the faid ordinance of the King and Lords to be But sir Richard 
inferted into the parliamentary writ of proclamation to be Scroop, Knight, 
proclaimed amongft the a£b of parliament, which writ I chaX^bLig 
have feen, the purclofc of which writ, after the recital of the exauâcrated in 
afts direfted to the- Sheriff of N. is in thefe words. Nos vo- ' _Mv, the Kirg 
Untn diétai concordas, five ordinations in omnibus fcf fingulis B^ioro^^.* 
fuis articula inviolakititer obfervari, tibi pracipimus quod pro- vice took the 
Jiff as contordias five ordination es in locis infra balivam tuam % k* 1 into his own 
ubi melius expedite volutris, tarn infra liber tatts y quam extra, Helf'^cT'ct- 
publut proclamari fcf ieneri facias juxta formant pranotatam. toi. Caw." 51. 
Tefle Regi apud Wiflm. 26 Mail anno regni Regis, R. 2.5. 

But in the parliamentary proclamation of the a£b pafled in JJJJ pjjj, ^J£ 
anno 6 R. 2. the faid aâ of 6 R. 2. whereby the faid fup- f u * C ee<ied Bwi- 
pofcdaûof 5R 2. was declared to be void, is omitted, and brook being 
afterwards the (aid fuppofed ad of 5 R. 2. was continually |^^ c \ in f ^ r 
printed, and the faid aft of 6 R. 2. hath by the craft of the £ t ^"Ve'cot- 
prelate» been ever from time to time kept from the print. ton 194* 198» 

Certain men called Lollards were indiâcd for hcrcfy upon **°* "^J^' 
Ac ftatute 2 H. 4. for thefe opinions, via Quod non eji nu- * 57 ' **** 
ritoriam ad Sanflum Tbotnam me ad San flam Mart am di WaU 
Jingham pnrtgrinari. 2. Nee imagina crucifix i it aliorum 
jan&orum odor are. 3. Nuili facer dot i confiteri nifi Jolt Da, 
&i. Which opinions were fo far from herefy, as the maker» 
of the ftatute of 1 Eliz. had great caufe to linët what herefy 
was. 

\Vidi Poft. 93. of the writ Di hmrttuo comburendo^ 
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LANGDALE's Cafe. 

Antea, p. 50. 

Micb. 6 Jac . Regis* 

Prohibition* 

High cwumir- TN the cafe of Langdale in this very term, in a prohibition 
fion, x t0 *h e High Commiffioncrs, two points were moved, the 

one, if a feme- covert may fue for alimony before the High 
Commiffioners ; the other, if the court of Common Pleas 
may grant a prohibition r . when no plea is pendent in the 
Vid poft.76 77. Common Pleas : as in this cafe no plea can there depend be- 
4 inft. 99, io#! twixt hufband and wife. And forafmuch as this concerns the 
jurifdidion of the court, this was firft of all debated ; and di- 
vers objections were made againft it. 

I. That this court hath not jurifdidion to hold plea with- 
.p out an • original, unlefs it be by privilege of an attorney, of- 

lj§f r * or c ^ cr k °^ l ^ e court > llT) ^ s l ^ at h be in an efpecial 

4 n ' "' cafe, viz. whdh there is an action there depending for the 

fame caufe ; then it was agreed that a prohibition (hall be 
awarded out of the Common Pleas, in refpeel that the court 
hath an a£tion there depending for the fame caufe, and fo 
being poflefled of the caufe, it gave the court jurifdidion to 
award prohibition out of the fame court : and for that the pro- 
hibition ought to recite, quod cum tale placitum pendit % tSc. and 
the defendant, pendente placito pradifto, hath purfued in court- 
chriftian : and with this accords F. N. B. 43. g. where it 
is faid, that if a man be fued in the Common Pleas for a tref- 
pafs, if the plaintiff alfo fue in court- chriftian for the fame 
caufe, the defendant may fue for this in the Common Pleas, 
and mail have a prohibition then di reded to the Judges : and 
fo always when the matter is pendent in the Common Pleas, 
if fuit be for the fame caufe in court-chriftian, he (hall have 
a prohibition : but a man (hall have a prohibition out of the 
Chancery or King's Bench upon his furmife, furmifing that 
he is fued in court chriftian for a temporal caufe; and 2 Ed. 
4. 11. 6. was cited, where it is held that ne admittos, which 
is a prohibition, dotb not lie unlefs that the Square imptdit be 
pendent. 

But 



Part XII; Prohibition. 

But it was anfwcrcd and refolved by Coke Chief Juftîce* 4 ,nft -?9» ,0 °- 
Warburton, Daniel, and Foftcr. Juflices, that the Common 
Picas may award a prohibition, although that no fuie be there 
pendent, for this, that the Common Pleas is the principal 
court of common law for common pleas : for it belongs to the 
jurifdiâion of the Common Pleas to determine all common 
pleas. 

Communia placita non feqtiantur curiam mjlram* as it is en- 2 î„ft. tl> ^ 0t 
acted by Magna Chart a > which hath thirty-two times been Pr«*m.io 
confirmed by other ads of Parliament : then if the ecclefiaf- * dl,ift - P- 4- 
tical judges incroach upon the jurifcii£tion of the Common 
Pleas to hold plea of any thing again ft the common |aw of the 
land, or of any thing triable by the law, there the principal * 

court of common law (hall grant a prohibition, and that with- 
out original writ, for divers caufe?» 

1. For that no original writ of prohibition which iflues out Wrïr- f protl- . 
of the Chancery is returnable either into the Kings Bench or ^" b ^ Uc " 
Common Pleas, but is directed to the Judge or party, or both, 

and is not returnable at all : but it appears in the Regifter, 
that if the pxohihitioD be contemned, then the Chancellor may 
award an attachment to puntfh this contempt, returnable 
either in the Common Pleas, or in the King's Bench : but an 
attachment in fuch cafe is but as a judicial writ ; and this 
appears by the Reg Hier, fol. 33. And if the attachment in 
fuch cafe be returnable into the Common Pleas, &c the 
plaintiff in the declaration (hall make mention of an original 
writ in the Chancery, and of the contempt, &c. 

2. There was great reafon that no original writ of prohibi- Theecamw! 
tion fhall be returnable, for the common law was a prohibi- j?" *• * p*«k»K- 
tjon in itfelf, and he who did incroach upon the jnrifdiÛion 

of it incurred a conrempt : and with this agree our books, as 
9 H. 6. 56. in attachment upon a prohibition in the Common 
Pleas, before William Babington then Chief Juftice of the 
Bench, concerning a fuit in court- chriftian of tithes of grofs 
trees : and there Fulthorp the Serjeant took exception to the 
count, for this, that the plaintiff in his count did not declare 
upon any ftatute, nor that any prohibition, fcïL original writ, 
was directed unto him : and there it is held that the ftatute of 
45 E. 3. and the common law alio. was a prohibition in itfelf: 
and thus the rule of the book, 19 H. 6. 54.. prohibition for 
this, that one had fued in a court- baron again (I the com- 
mon law ; * and there Afcue faid, the ftatute is a prohi- Page [60J 
bit ion in itfelf, fo it is held in 8 R. 2. title Attach m nt 
fur Prohibition^ 15. Note by Clopton in the Common PI s, 

G 4 what 
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w"n0 tneh Was a Serjeant* that if a plea be held in court- chrifr 
Ban» which belongs ta the court of the King» without any 
prohibition in /afta, the plaintiff (bail have an attachment 
upon a prohibition, for this, that the law is a prohibition in 
kfelf ; for by the law they ought to hold no plea, but that 
which doth belong to their jurtfdiûûm, quod fuit conceffum, 
&c. Rtgtfter 7^. Ejirepment. ' Pradpimus quod inbibeas, tf*. 
Pit%. N. B. 259. Regifler 1x2. Super fedeas to a court- ba- 
ron, for holding plea vi et armii 9 for above forty (hillings 1 
and F. N- B. a writ of confutation is as much an original a» 
a prohibition» yet the Common Pleas hath granted infinite 
ëonfultations ; ergo prohibitions, qui babtt jurifâiûionem al» 
folvendi, Met jurifdiilionem ligandi ; and one writ is as origi- 
nal as the other. 
feeVib] \k\tto of Note, there are feveral writs of exprfeb prohibitions, fciL 
prihibiwqt. prohibitions with this word, prohiberons vobis, and letters iri 
nature of prohibitions, as Super/ideas* by which it is com* 
manded, quod fuperfea* in ptacito pr<tdié? \ And an injunction 
prohibition alfo in its nature, for the words are an in- 



is a 



^etufehcy of 
pica, &c not 
nctcfifttyè 



junction to the party, not to the Judge ; and a Superfedeai is 
to an. officer or judge, not to the party. 

Exprefs prohibitions are in two manners, the one founded 
upon a fuggeftion, the other upon record ; upon foggeftion 
Where no pica is pendent, but the fuggeftion is the founda- 
tion» for it is not fo when a plea is pendent ; upon recent 
When* a plea is pendent. Prohibitions founded upon record, 
as nt admittasy Ùfc. ought to recite the plea pendent, for all 
thofe which are founded upon record ought to recite a plea 
pendent. So a writ to the Bifhop to admit a clerk, is a ju- 
dicial latitat, as Dyer defines it I and as to the book of 2 Ed* 
4. it is well agreed, that this doth not lie in the Common 
Pleas, unlefs a Square impedit be depending ; for this ought 
to recite a writ to be depending ; and it fhould be againft rea- 
fbn to reftrain any to prefent, or to* make wade by EJlrep- 
ment y unlefs that a writ be pendent : and as to the opinion of 
Fitzherbert, it was affirmed fof good law, for every one agrees 
it, that if a plea be pendent in the Common Pleas, then a pro* 
htbition there lies, and the pendency or not pendency of a 
plea is not material for divers caufes. 

1. The pendency of a plea may give a privilege to ^the 
party, but no jurifdiftion to the court in collatéral fuit : 
and there is a diverfity betwixt privilege to the party, and 
jurifdiâion of court, for a pica pendent may give privilege 
to the party* eundo> redeundo, et morando, but dotb not 
give jurifdiaion to the court to hold plea by bill by 

col- 
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collateral- fuit againft any other, as an officer, attorney, df 
clerk may. 

. a» The prohibition in fuch a cafe where plea is pendent is 
ho procefs judicial upon the record, for it is a collateral fuit* 

3. If the Common Pleas, which is the proper court fer 
common pleas, cannot grant a prohibition without a plea pen- 
dent; certainly the King's Bench, which holds plea of com- 
mon pleas, by fecondary means, cannot do it : and fo the 
Archbifbop of Canterbury in his articles concerning prohibi- 
tions, holds that neither the one court nor the other may 
grant prohibitions in fuch a cafe : hue inafmuch as the com- 
mon law is inftead of an Original, as hath been iaid» both # • See Viogh. 
Courts may grant it. *57» *°9* 

• 4. Infinite precedents may be fliewn of prohibitions out of 
the Common Pleas, without recital of any plea pendent» as is 
agreed on the other part: and true it is, that it ought not to 
be fo, if the court hath not jurifdiâion * to grant any with- Page [61] 
out plea pendent. Every petty clerk of the common law (hall 
have by his privilege a prohibition without plea pendent ; a 
fortiori the common law itfelf may prohibit any one, who 
againft the common law fhall incroach upon its Jurifdiâion» 
and enquire of things done againft the jurifdiâion of the 
court. Plea pendent is caufe of privilege and not of jurifdic- 
tion, 4 Ed. 4. 37. 37 H. 8. 4. Aâion or information upon 
the ftatute of 2 H. 5. c 5. is but an information to the court 
of wrong done to the common law, for this, that no original* 
writ lies, as upon penal law, upon malum prohibitum, this is, v*«gh. 333, 
malum info, do quo curia inteltigi &f infirmari voluit. 34»» * c * 

5. A precedent is in 22 Kd. 4. where a prohibition was Afltw 3°« 
granted out of the Common Fleas, for that the plaintiff might 

have a writ of falfe judgment at the common law : the record 
itfelf agrees with the report. 

6. Officers and clerks, as well in the Common Pleas as in 
the Exchequer, and farmers of the King in the Exchequer, 
may have by privilege of court a prohibition without original ; 
a fortiori the law itfelf (hall have greater privilege than an of- 
ficer or clerk, and? certainly to enforce the party to bring an 
aûion, will be a means to multiply fuits to no end, for the 
law itfelf in 4 Ed. 4. fol. 37. if any man upon the ftatute of 

2 H. 5. for nor delivering of a libel, he brought into the $ tlt# % h. 5.C.3. 
Common Pleas ; and if he cannot have a prohibition w thout See 13 Co. 4 ». 
fuch fuit this fhall be a caufe, as hath been faW, to multiply IO B ^ 75 ' 1 j" 
fuits, and is againft the public weal: for he will bring his ac- cro"jac 5 . 3" ' 
tion upon the ftatute before that he will be deprived of his 38g! 

prohibi- Moor 756. 
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prohibition, and by that be gives himfelf caufe of prohibition s 
every, prohibition is as well at the fuit of the King as of the 
party, as is held in 28 Ed. 3. 97, falfe Latin (hall not abate, 
nor excommunication in the plaintiff is no plea : for this is 
trjc fuit of the King, as well for his jurifdiâion as for the 
party, who bylaw may chufe his court, 15 Ed. 3. title Cor- 
rody4. The King may fue for this contempt where he 
pleafeth. 

Note, that although the original caufe was. in the King's 
Bench for corody, excommunication is no plea in dtfability of 
the plaintiff, becaufe it is the fuit of the King for contempt to 
his law. Vide 21 H 7. 7 1. Kelway 6. in Square nm admi- 
ftt y 4 Ed. 4. 37. for not delivery of a libel, in the Common 
PJeas, and then he (hall have a prohibition by all the Juftices : 
fo upon the ftatute of 2 Ed. 6. cap. 1 3. for firing for tithes 
where there is a prefcription, &c. and this (hall be to intro- 
duce multiplication of fuits, when himfelf gives caufe of pro* 
hibition, 38 H. 6. 14. 22 Ed. 4. 20. 1 3 Ed. 3. title Prohi- 
• bition 11. After a judgment in the Common Pleas, after 
which the patron fues the recoveror in Chancery, fur- 
tnifing equity, attachment upon a prohibition out of the Com* 
mon Pleas, yet no plea pendent. 

Note, the reporter reporteth this attachment to iflue out of 
the Common Pleas, for the Chancellor would not prohibit 
him. 

32 H. 6. 34. An attorney in the palace aflaulted and me-, 
naced, the court ft» all take a bill and enquire of it, 4 Ed. 4. 
36, 37. there a prohibition without view of libel, for this, 
that aûion was pendent. Statham, Prohibitions- 

Prohibition fuper articulos, title Prohibition, plea 5. gives 
* a prohibition before, fcil coram Jujiiciariis no/iris apud IVeJl. 
Vide F . N. B. fol. 69 b. in a writ of Pone, Regijier Judic* 
coram Jufticiariis noflris apud fVeJl. is the Common Pleas, F. 
N. B. 64. d. 38 Ed. 3. 14. fiat. 2 Ed. 6. cap. 13. fuch courts 
grant prohibition who have ufed to grant them : Hale s cafe 
Page [62] in * my Reports. Note, the reafon that many prohibitions 
were granted in the King's Bench, for that nowrit of error 
lies but in plaints. 
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Mich. 6 Jac. i. 

TkjflCH. 6 Jac. Rot. 639. Robert Banks, Gent, brought Sur teatt-Wi*» 
■* ^* an aûion upon the ftatute of Winton, 1 3 Ed. 1. againft ton. Hue and 
the inhabitants of the hundred of Burnham in the county of g* *» '**•*• 
Bucks, and counted, that certain mifdoers to the plaintiff un- 1 shew. 153. 
known, atHitchara in the county aforcfaid, which town is in 7 Co. 6,7. 
the hundred of Burrfham, the 22 Nov. anno regni Regis Ja- cro'cw/*!*! 
tobi $. aflaulted the plaintiff, and robbed him of 25 1. 38. 2d. iHawk/ch. 76. 
ab. and that the plaintiff immediately after the robbery, fciL s^* 3- * 6 « • 
' the 22d of Nov. at Joplow and Manlow, in the county afore- jjft'^jf * IU 
laid, which were towns next the faid town of Hitcham, with* % Sand! 379, 
in the faid hundred, made hue and cry of the faid robbery, 3*o> 4*3* 
and gave notice of the faid robbery to the inhabitants of the faid £ J^ * 'J^ 
towns of Joplow and Manlow, and after the faid robbery, Rep. q^a. % b 
and within twenty days before the purchafe of the writ, fciL 9* *^ *«• 
19 day of Feb anno 5. at Dorney in the county aforefaid, the 
plaintiff, before Sir Wm. Gerrard, Knt. tnen Juftice of 
Peace within the fame county, an inhabitant next to the faid 
hundred, being examined upon his oath, according to thefta- 
tute of 27 £1. the plaintiff upon his oath faid, that he did not 
know the parties who did rob him, nor any of them : and fince 
the faid robbery are forty days paft, and the inhabitants of the 
faid hundred pi Burnham have not made amends of the faid 
robbery to the plaintiff, nor the body of the felons and mif- 
docrs aforefaid, nor any of them have taken, nor anfwered 
their bodies, nor the bodies of any of them, but have ("uttered 
the felons to effcape. To which the defendants plead (not 
guilty) and a Vtnire facias was awarded to the Sheriff, de vici- 
netooi the hundred of Stoke, which is the hundred next ad- 
jacent to the faid hundred of Burnham : and the jury gave a 
fpecial verdict; they found that the plaintiff was robbed, and 
that he made hue and cry in manner and form, as he hath 
counted, and found over, that the plaintiff was fworn be- 
fore the faid Sir William Gerrard, then being a Juftice of 
Peace within the fame county, and an iuhahiunt next un- 

to 
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to the hundred of Buraham, and laid upon his oath in thefc 
Englifli words, " that he, on Thurfday being the two and 
" twentieth day of November 1608, riding under Hitcbam 
" Wood, in the- patifh of Hitcham, within the hundred of 
" Burnham, was then and there fet upon by two horfemen, 
" which then, nor at this prefent he did, nor doth know, and 
<* by them robbed and fpoiled of the juft fum of 25 1. 3s. 2d. 
" ob. not without great danger of his life :" but whether the 
faid oath fo taken is true, according to the form and efieâ of 
~thefaid a£t of 27 £1. and according to the count, the jurors 
pray the dire£Uon of the court. 



**ra *M O U S EV Cafe. 

Mich. 6 Jacobi I. 

IdjuiU, pro bo- TN an aQion of trefpafs brought by Moufe, for a caflcet* 
no publico. JL and a hundred and thirteen pounds, taken and carried 
away, the cafe was, the ferryman of Gravefend took forty- 
See 1 Daof. 13. feven paflcngers into his barge, to pafs to London, and 
Molioy «46, Moufe was one of them, and the barge being upon the water, 
^Balft, a great tempeft happened, and a strong wind, fo that the 

Allen 93. barge and all the paffengers were in danger to be drowned, 

1 Sal. 35. jf a hogfliead of wine and other ponderous things were not 

caft our, for the fafeguard of the lives of the men : it was 
jefolvcd per totam curiam^ that in cafe of neceflhy, for the 
faying of the lives of the paffengers, it was lawful to the de- 
fendant, being a paffenger, to caft the~ caiket of the plaintiff 
out of the barge, with the other things in it ; for quod quis ob 
tutilam Carports fui fecerit % jure id feciffi videtur, to which the 
defendant pleads all this Special matter ; and the plaintiff re- 
plies, di injuria fua propria abfque tali cat/fa : and the firft day 
of this term, this iffue was tried, and it was proved direâly, 
that if the things had not been caft out of the barge, the paf- 
fengers had been drowned ; and that levandi caufa they were 
ejected, fome by one paffenger, and fome by another \ and 
upon this the plaintiff was nonfuit. 

It was alfo refolved, that although the ferryman fur- 
charge the barge, yet for fafety of the lives of paffengers 
in fuch a time and accident of neceffity, it is lawful for any 

paffen- 
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paflenger to eaft the things out of the barge : and the owner! 
fliall have their remedy upon the furcharge again ft the ferry* 
man, for the fault was in him upon the furcharge $ but if no 
furcharge was» but the danger accrued only by the aft of 
God, as by tempeft, no default being in the ferryman» every 
one ought to bear his lofs for the (afeguard and life of a man ; 
'for intereft reipublica quod bomints conforventur, 8 Ed. 4. 23, 
&c. 12 H. 8. ic. 28 H. 8. Dyer 36. plucking down of a 
houfe, in time of fire, &c. and this pro bono publico 3 it 
confervatio vita bomints eft bonum publicum. So if a tempeft 
arife in the fea, levandi navis caufa, and for falvation of the 
lives of men, it may be lawful for pafiengere to caft over the 
merchandizes, &c. 



Prohibitions del Roy« 

Mice. 5 Jacob* i. 

TkTOTE, upon Sunday the loth of November in this fame judgeitofct». 
ll| term, the King, upon complaint made to him by mincecciefiiftj- 
Bancroft, Archbifhop of Canterbury, concerning prohiba- vidTï^cô 
tions, the King was informed, that when the queftibn was 14,''/^.*^ 
made of what matters the ecclefiaftical judges have cogni- * Co. 44, 45. 
zancc, either upon the expofitîon of the ftatutcs concerning J I t £ 9 i ,6,ao ' 
tithes, or any other thing ecclefiaftical, or upon the ftatute snari'mmd* 
1 £1. concerning the high com mi fB on, or in any other cafe Introdu&oa to 
in which there is not «prefs authority in law, the King him r o»*^ Cod«^ 
fclf may decide if in his royal perfon ; and that the Judges arc cjthiwais. 
but the delegates of the King, and that the. King may take 
what caufes he (hall pleafe to determine, from the determi- 
nation of the Judges, and may determine them bimfelf. 
And the Archbifhop faid, that this was clear in divinity, that 
fuch authority belongs to the King by the word of God in the 
fcripture. To which it was anfwercd by me, in the prefenec, e Spopho*. 
and with the clear confent of all the Judges of England, and tenu 
Barons of the Exchequer, that the King in his own * perfon Page £64] 
cannot adjudge any cafe, either criminal, as treafon, fe- 
lony, &c. or betwixt party and party, concerning his inhe* 
ritance, chattels, or goods, &c. but this ought to be deter- 
mined and adjudged in fomç court of jufticç, according to the 

law 
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law and euftom of England, and always judgments are given, 
idso confidsratum eft ptr curiam, fo that the court gives the 
judgment : and the King hath his court, viz. in the upper 
houfe of Parliament, in which he with his Lords is the fu- • 
preme Judge over all other Judges \ for if error be in the 
Common Pleas, that may be reverfed in the King's Bench : 
and if the court of King's Bench err, that may be reverfed in 
the upper houfe of Parliament, by the King, with the affent 
of the Lords fpiritual and temporal, without the Commons : 
and in this refpeft the King is called the Chief Juûice, 20 H. 
rit* 3. 9* si. 7. 7. a. by Brudnell : and it appears in our books, that the 
H. 7. %• King may fit in the Star-chamber ; but this was to confult 

with the Juftices, upon certain queftions propofed to them, 
and not in judicio: fo in the King's Bench be may (it, but 
- the court gives the judgment : and it is commonly faid in our 
books, that the King is always prefent in court in the judg- 
ment of law i and upon this he cannot be nonfuit : but the 
judgments are always given per curiam ; and the Judges are 
fworn to execute juftice according. to law and the cuftom of 
England. And it appears by the au of Parliament of 2 Ed. 
3. cap. 9. 2 Ed. 3. cap. i. That neither by the great feal, 
nor by the little feal, juftice (hall be delayed ; ergo, the King 
cannot take any caufe out of any of his courts, and give judg- 
ment upon it himfelf, but in his own. caufe he may (lay it, as 
17 H. 6.14.319. lt ^ ot ^ a PP car lt H« 4. 8. And the Judges informed the 
14. 3. 14. ' King, that no King after the Conqueft afiumed to himfelf to 
give any judgment in any caufe whatfoever, which concerned 
the adminiftration of juftice within this realm, but thefe were 
folely determined in the courts of juftice : and the King 
cannot arreft any man, as the book is in 1 H. 7. 4. for the 
party cannot have remedy again ft the King ; fo if the King 
* give any judgment, what remedy can the party have. Vidt 

39 Ed. 3. 14. one who had a judgment reverfed before the 
council of date ; it was held utterly void, for that it was not 
a place where judgment may be reverfed. Vide 1 H. 7. 4. ' 
Hufley Chief Juftice, who was Attorney to Ed. 4. reports, 
that Sir John Markham, Chief Juftice, laid to King Edw. 4. 
that the King cannot arreft a man for fufpicion of trca- 
fon or felony, as others of his lieges may \ for that if it 
be a wrong to the party grieved, he can have no remedy : 
and it was greatly marvelled that the Arch bi (hop dur ft in* 
form the King, that fuch abfolute power and authority, at 
is aforefaid, belonged to the King by the word of God. 
, St*%4 F.4. Vide 4 H. 4. cap. 22. which being t ran dated into Latin, the 
«*f.ft|« cfieft is, juditia in curia Regis reddita non annihiientur % 
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fedjiet judicium infuo robon quovfque per judicium curia Regit 
ianquam erroneum, t$c. Vide Wefi. 2. cap. 5, Vide le fiat. d$ 
Marlbridge, cap, j. Provifum efi y cencar datum, et ccncejfûm t 
quod tarn majores quam minons jujiitiam habeant et red pi ant in 
iuriâ domini Regis, et vide le fiat, de Magna Charta^ cap. 29» 
25 Ed* 3. cap. 5. Nofie may be taken by petition or fuggef- 
tion made to our lord the King or his council, unlefs by judg- 
ment : and 43 Ed. 3. cap. 3. no man (hall be put to anfwer 
without prefentment before the J u ft ices, matter of record, or 
by due procefs, or by writ original, according to the ancient 
law of the land : and if any thing be done again ft it, it (hall be 
void in law and held for error. Vide 28 Ed. 3.C. 3. 37 Ed. 3. 
cap. 18. Vide 17 R. 2. exrotulis Parliamenti in Turn, art. 10. 
A controverfy . of land between parties was heard by the 
King, andfentence given, which was repealed, for this, that 
it did belong to the common law : then the King faid, that 
he thought the • law was founded upon reafon, and that he Page [65] 
and others had reafon, as well as the Judges : to which it 
was anfwered by me, that true it was, that God had endowed 
his Majefty with excellent fcience, and great endowments of 
nature ; but his Majefty was not learned in the laws of his 
realm of England, and caufes which concern the life, or in* 
bcritance, or goods, or fortunes of his fubje£te> are not to be 
decided by natural- reafon, but by the artificial reafon and 
judgment of law, which law is an a£k which requires long 
ftudy and experience, before that a man can attain to the cog- 
nizance of it ; and that the law was, the golden met- wand and 
meafure to try the caufes of the fubjeâs ; and which protect- 
ed his Majefty in fafety and peace : with which the King was 
greatly offended, and faid, that then he (hould be under the vide Fictt fo. «• 
law, which was treafon to affirm, as he faid ; to which I faid, Braûon;* 
that Braûon faith, quad Rex non debet ejfefub famine, fed fub Deo \ 
et lege. 

[Note, Braûon and Fleta both affirm, Rex habet fuperiores 
in regno Deum ft legem* Item curiam fuam 9 /. e. Comités et Bel' 
rones, Çfr.J 
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Mich. 8 Jacoii Regis, 
Courts EçclefiafticaL Prohibition. 



Anttt 63, &* TN this term» in the cafe of one Roberts, a prohibition had 
£?*•?*, 77. A been granted in a cafe of fubftraâion of tithes, upon 
2 , fotmtic that the Plaintiff being defendant in the Spiritual 

Court, had but one witnefs in that court to prove his demife; 

to which that court (aid, Ùuxjmgularis teftis is not allowable ; 

and upon confideration and fight of a prohibition granted upon • 

the fame caufe in fiiL 3 Eh in Banco Rigis % it was refolved 
Set Gibfen'f ^y ^°^ c Chief Juftice & totam curiam in Commune Banco, that 
Cod. 719, 7s», confutation (hpuld be granted, and that for divers caufes. 
Watf.Q'iClfT- Ia It appears by the Regifter, fol. 5. that it is put fora 
gynuQ 578,589, rule, quod non ejt confonum ratiom % quod cognitio acceffirii in cu- 
#c 63*, ftc. tià Cbriftianitatis impediatur 9 ubi cognitio caufa principalis ad 

forum eccUJiafticum npfcitur pertincre ; and with {hi; agrees 1 R f 

2. If fuch a furmife (hall be allowed, then in every cafe 
• for mere delay fuch a furmife may be made : for he who was 
plaintiff in the Spiritual Court cannot deny, that where it is 
fuxmifed that he hath one witnefs, that he hath two or more, 
for then he affirm* matter ^gainfthimfelf : and when the Spi- 
ritual Court hath jurifdiâion of the principal ç?ufç, they de- 
termine the acceflbry. But it was obje&ed, that if A- claim- 
ing a leafe by B. of a reftory, libels for fubftraftion of tithes, 
and the defendant pleads a former leafe made by B. and C. 
and the defendant hath but one witnefs in the cafe to prove 
(he former leafe, if no prohibition (hall be granted, the de* 
fendant (hall be charged : and if Ç. fue him upon theflatuteof 
2 Ed. 6. at the common law, the teftimony of that one only 
will there be fuflkient, and fo he (ball be twice charged : to 
which it was anfwered, that fir ft the fault was the defen- 
dant's, that he would not fet forth his tithes, and then he 
(hall be charged whofoever takes them : but in fuch a cafe, 
tthpfe of the Kççjçfiaftiçal Court will upon one gopJ wit- 
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nefs, and any concurrent vehement preemption, as poflef- 

fion,* or the like, allow of fuch a proof: and the teftimony of 

one witnefs in our law is no conclu five evidence, but ought 

to be left to the confeience of the jury, and fo the validity or 

invalidity of proof of matters of /ait fhall be left to them ; but 

if a queftion of the common law arife from the party upon the 

con ft ruction of a flatute, or the like, and thofeof the Eccle» 

fiaftical Court will take upon them to judge of it againft the 

rule of law, * there, upon fpecial furmife of it, and upon the Page [661 

(hewing of the anfwer or other pleadings of the parties, by 

which it appears to the court, that fuch furmife is on a good 

ground, a prohibition lies; for matter in law, arifing upon 

eftates or interefts (given) by the common law and conftruc- 

tlon of ftatutes, ought to be determined according to the 

rules of common law; et non debet trahi ad oliud examen. 

And Coke Chief Juflice cited a notable judgment, Pafeb. 
35 EL in Bank le Roy ; Fuller brought a prohibition againft 
Clemens and Wifkard ; and Fuller counted that he himfelf 
was owner of the reftory of Longham in the county of Nor- 
folk, and libelled againft Clemens one of the defendants, be- < 
fore the Official of the Bifhop of Norwich, for fubftraôion of 
tithes,/'!/, of wheat, &c. pendent which fuit, the faid Wifk- 
ard, intervening pro interejfe fuo, made thefe allegations 
againft the faid Fuller. 

x. That the faid reûory rças impropriate to the monaftery 
of Wendling, and by the diflblution of the faid monaftery, 
came to the hands of H. 8. and did convey it by mefne dif- 
ccnt to Queen Elizabeth, who by her letters patent of con- 
cealment granted it to Min and Hall, who enfeoffed Bozome, 
who did let it to Wifkard for four years, and proved his al- 
legations by witneffes, upon which in fine, fentence was 
given againft Fuller, and 81. I os. given to Clemens for * 

cofts, and 13I. 6 s. to Wifkard ; and after Fuller did appeal 
to the Court of the Arches, and there Fuller claimed the faid 
re£kory by reafon that Hall was feifed of it, and by his deed 
gave and granted the faid rectory, and all lands and tithes to. * 
it appertaining, to Sir Edward Clere, before the feoffment 
fuppofed to be made to Bozome : and that Sir Edward Clere 
by his deed did enfeoff Fuller ; and although that he offered to 
prove the delivery of the deed of the faid feoffment made to 
Sir Edward Clere by one fole witnefs, the Ecclefiaftical 
Court would not allow it without producing another witnefs : 
and Fuller further faid, that although he had further alleged 
there, that thefe were matters determinable at the com- 

Vol. VII. H mon 



• Courts Ecclefiaftical. Prohibition. Part XIl f 

mon law, notwithftandingthey gave fentence : the defendants 
. for to have a consultation pleaded, that Fuller in the faid 
Court of the Arches proved the delivery of the deed afore- 
faid, by Sir Edward Clere and Moufc, but could not prove 
livery and feifin according to the deed : and for this caufe 
fentence was given» without (for) that the Judges of the 
Arches would not admit the /aid proof, unlefs he proved the 
deed by other witnefles ; upon which Fuller demurred in 
law ; and it was objected by the counfel for Fuller. 

i. That Wiflcard, who is a mere ftranger to the fuît, and 
who comes in pro interejfefuo in the faid rectory, pleads mat* 
ter merely determinable at the common law, fcih letters pa- 
tent, feoffment, and leafe for years ; and on the other part 
Fuller claims an eftate in the faid rectory, by conveyance at 
the common law. And now the queftion in the Ecclefiafti- 
cal Court being only who hath thebeft eftate in the faid rec- 
tory by the common law, this ought to be tried by the com* 
mon law, and not in the Ecclefiaflical Court; for this is the 
birth-right of the fubject to hare his inheritance and free* 
hold tried and determined by common law ; for the civil law 
differs much in deciding of inheritances. 

2. It was objected, that all matters in law ought to be de* 
termined by the Judges of the law ; and in this cafe, matters 
of law aiifing, JliL if a man hath a rectory impropriate, 
which confifts in glebe and tithes, and by his deed gives and 
grants the faid rectory, and all lands and tithes any way be- 
Page £67] longing or appertaining toit, to another and his heirs ; * and 
no livery is made in this cafe, if the tithes (hall pals, or no, 
for that tithes may pafs without any livery : this queftion is 
not fit to be determined by the ecclefiaflical Judges, but by 
the Judges of the common law, quod qui/que novit % in hoc Je 
exerceat. 
i 3. It was objected, that Wifkard was a mere ftranger to 

the fujt, and all his allegation is temporal, and for that it is 
a flronger cafe to maintain a prohibition, forafmuch as be- 
twixt him and Fuller nothing is in queftion, but to whom 
'the inheritance of the rectory belongs ; but Clements, who is 
fued for fubftraction of tithes, hath greater. colour in his de- 
fence, being lawfully fued in the Ecclefiaflical Court, than for 
Wiflcard, who is no party to the fuit for any ecclefiaflical 
caufe, but all his allegation, as hath been faid, is temporal. 

4-. It 
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4. It was objected, that Fuller had but one witnefs to prove 
the delivery of the deed $ and in the ecclcfiaftical law, unui 
ttftih *fl nullus tefiis ; for all which caufes it was prayed that 
the prohibition may ftand, and that no confultation may be 
granted. 

To which it was anfwered and refotved by Sir Chriftopber 
Wray Chief Juftice, and per totam curiam. 

1. That to the fir ft objection, for that the original belongs 
to the Ecclefiaftical Court, the determination of all that which 
depends upon it belongs to the Judges of the fame court, al- 
though that the matter be triable by the common law 5 but See Cod. 1073; 
where the original matter belongs to the common law, and is Vaugh, 304. 
there commenced, and iflue be taken upon matter triable by a In * *' 
the ecclcfiaftical law, there the Judges of our law (hall write 
to the Judges of the Ecclefiaftical Court to try it, and to cer- 
tify : and the reafon of this diverfity is, that our Judges have 
authority to write and command them by the King's writ to 
certify them ; but they cannot write to the Judges of our law 
10 try any thing, and to certify them, for they have no fuch 
authority to command by writ, but to obey the writs of the 
the King : as in any aclion anceftral, if baftardy be pleaded 
in the demandant, and upon this iflue is joined, this fhaU be 
tried by the Bifhop, and his certificate (hall bind : fo in a 
§>uart impedit, if iflue be taken, whether a Clerk, which was 
prefented, was able, of not able, this (hall be tried by exa- 
mination of the clerk, and certified by the Bifhop: but al- 
though that fuch iflues are in their nature triable by the eccle- 
fiaftical law, yet if the cafe was fuch, that the Ecclefiaftical 
Court could not try it, then (to the end that juftice (hall not 
be wanting) fuch ecclefiaftical matter (hall be tried by the 
common law, as 4 Ed. 3. 26. if the prefentee be dead, if he 
was able, or not able, (hall be tried per pats ; for the Bifhop 
cannot try it : but again ft this was objected the ftatute De 
Arùeulii clert> r. 13. by which it is provided, quod deidenei- 
tott perfona perf$nata ad beneficium ecde[iajlicum y pari i neat exa- 
minât to ad judicem fcclefiajiicum ; upon which it was concluded, 
that the trial De idoneitate perfona y in all cafes belongs to court» 
chriftian. To which it was anfwered and refolved, that 
true it is, that the trial of ability belongs to them ; but 
the ftatùte explains in what manner it (hall be made, for 
the ftatute faith, pertinet examinaiio ad judicem eccbfiaf* 
ticuthy fo that this trial ought to be by examination of 
the party, and this cannot be when the prefentee is dead ; 
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and although he be not party to the writ, yet he may be ex- 
amined ; and with this agrees 39 Ed. 3. 2. The Earl of 
Arundel's cafe, and 4 Ed. 3. 25. 16 El. Dyer 327. So if 
baftardy be alleged in one who is not party to the writ, there» 
for this, that the certificate binds for ever, it (hould be again ft 
law and reafon, that he (hould not be party to the certificate ; 
Page [68] for this caufe in fuch cafe it (hall be tried per • pais ; and ff 
any difficulty aiifeth upon it, the Judges of oui* law ufe to 
confult with the Judges ecclefiaftical ; and with this accords 
4 Ed. ,3. 37. The fame law of profeffion, 42 Ed. 3, 8. So 
if baftardy be alleged in one who is dead. Vide 17 Ed. 3. 5. 
where baftardy is alleged in the tenant, and one who is a 
ftrauger to the writ, who are fitters. Vide 32 Ed. 3. Trial 
59. where the tenant alleged baftardy m himfelf, and the de- 
mandant doth aver him mulitr. Vide 29 Aff. pi. 14. 6 El. 
Dyer 226, 228. If the iflue be quod vacavit per reftgTwti<mem> 
part of which is temporal, and part fpiritual, this (hall be tried 
per pais. Vide 9 H. 7. Profeffion and the time of it, &c. 
But admiffion and inftitution, although that it be alleged in a 
ftranger to the writ, yet this (hall be tried by the ordinary ; 
as it appears 7 Ed. 6. 78. 6. in Dyer ; for admiffion, inftitu- 
tion, refignation, et fsmtiia, are judicial afts, and remain in 
their courts and reader, upon which they ground their cer- 
tificate j othcrwife it is of baftardy, idoneity, &c. By which 
it appears, that in divers cafes the Judges of the common law 
write to the ecdcfiaflical Judges, commanding them to certi- 
fy fome thing put in iflue ; and the Judges of our law pro- 
hibit the Judges ecclefiaftical to hold plea of fome things 
which are determinable at common law ; but the Court Ec- 
clefiaftical hath not power to write to our Judges, or to com- 
mand them, or to prohibit them when they hold plea of 
things determinable by the ecclefiaftical Judges ; but this is 
erroneous, and (hall be reverfed by error. And of the other 
fide, if in the EccleGaftical Court the fuit is for a legacy, and 
the defendant plead a releafe, if in the admitting or rejecting 
of proofs concerning this releafe, which is matter determin- 
able at common law, they do wrong to the plaintiff or de- 
fendant, they have no remedy but by way of appeal. 

2» To the fécond it was, anfwered and refolved, that if 
upon confultation with men learned in the law, they give 
fentence accoiding to law, this is well done ; and no 
prohibition ought to be granted; but if they take upon 

them 
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them to draw the intereft of any man ad aliud examen ; and to 
judge againft the rule of law, concerning the inheritance or 
intereft of any, there prohibition lies : and in the cafe at the 
bar, they well refolved the law, for by the faid livery of the 
charter the tithes do not pafs as grofs, for this, that the in- 
tention of the parties was to pafs the entire ^reftory by feoff- 
ment, and not to pafs the tithes by the fame, and fo to dif- 
member the re&ory by fra&ions, and that by conftruâion of 
law, again ft the intention of the parties. 

3. As to the third, it was anfwered and refolved, that by 
the ecclefiaftical law, a ftranger may come in pro inter effe fuo ; 
and when they have jurifdiâion of the original caufe of the 
fuit, we ought not to draw in queftion their order and pro- 
ceeding ; but if they proceed inverfo otdlne* or not obferving 
form, this ought to be redrefled by appeal : and although 
that the matter depending upon the original caufe be deter- 
minable by the common law, yet ir {hall be determined, as it 
hath been faid, in the Ecclefiaftical Court. 

4. As to the fourth objeftion, it was anfwered and refolved, 
that fuch a furmife, that he hath but one wit nefs, is not fuf- 
ficient to have a prohibition, for this, that the Ecclefiaftical 
Court hath junfdi&ion of the principal, and if fuch a fur- 
mife (hall be fufficient, all fuits in the Ecclefiaftical Court 
(hall be cither delayed, or quite taken away, for fuch a fur- 
mife may be made in every cafe ; and the plaintiff in the Ec- 
clefiaftical Court cannot have any good anfwer to it to have a 
confutation, which agrees with the refolution in the princi- 
pal cafe, &c. 
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IT was refolved, upon evidence, by Coke Chief Juftice de Ante 20. 
Banco, inter J. S. who informed upon the ftat. of ufury, Wury Evidence 
and one Smith, that the parties to the fuppofed ufurious con- |" fca*^' c ' 
trad (hall not be admitted witneffes, for this, that upon the ^Hawk! c ^6. 
matter they were tefte$ in propria can/a, and by their oath (hall Sea. 24. 
avoid their bond, &c. or (hall be revenged on him who lent 
them the money, before they are enforced to repay it: and 
for the mod part they incite and raife up one of their own 
fervants to inform and have part of the thing recovered, 
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Lady Throgmorton's Cafe. 

Trin. 8 Jac. 1. 
High Commiffioners. 

Habeas Carpuf T TPON a Habeas corpus by Elizabeth Lady Throgmorton, 
Anut 19, 17, I^J prifoner in the Fleet, the return was ; .the Lady Throg- 
J5» 47- morton was committed by George Biihop of London» and 

iL.'**d. ethers, ecclefiaftical Commiffioners, under their hands, till 
further order ftiould be taken for her enlargement : and the 
caufe of the commitment of her was, for that (he had done 
many evil offices betwixt Sir James Scudamore and her daugh- 
ter the Lady Scudamort, wife of the faid James, and to make 
Reparation betwixt them, and detained her from her h u (band : 
and upon her departure after fentence before the Commiflion- 
ers, for divers contemptuous words again ft the court, faying, 
that {he neither had law nor juftice there : and it was refolv- 
ed, that for detaining of the wife, and endeavouring to make 
reparation, no fuit can be before the High Commiffioners, 
for that it is not any enormous offence within the meaning of 
the au. 

2. For the detaining of the wife, there is remedy by the 
common law. 

•j. "Without queftion, for fuch an offence they cannot im- 
prifon the wife. 

4. By the words it doth not appear, that they were fpoken 
in the court. 

Secondly, it is no court of record, for that they proceed 
according to the civil law, and it is like the Admiralty 
Court ; and for this they cannot imprifon, for none (hall 
be committed for mifdemeanor in court, unlefs that the 
court be of record. 

£. It doth not appear by the return what court this was, 
which is uncertain ; and upon this, upon good confideration, 
(he was bailed. 

But 
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But Randal and rlickins were this very term committed by 
the High Commiffioners, for that they were vèhc*mently fuf- 
peûed to be Browning, &c. And they obtained a Habeas 
corpus^ and were remanded for this, that the High Commif- 
fioners have power to commit for herefy. Square nunc fiat* 
29 Car, i. and the ftatute for aboli Q^ing this court, &c. 
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IN the Parliament a que ft ion was made by the Lord of The writ doth 
'Northampton, Lord Privy Seal, in the Upper Houfe of « mâke a Peer ' 
Parliament: that one Edward Nevil, the lather of Edward viaePoft. 8t, 
Nevil, Lord of Abergaveny, which now is, in the 2d and 3d 96, 108, 112. 
of Queen Mary, was called by writ to Parliament, and died, 'J 11 .?* ,6# 
before the Parliament, : if he was a Bardh or no, and fo ought % * *°* 
to be named, was the queftion. And it was refolved by the 
Lord Chancellor, the two Chief Juftices, Chief Baron, an4 
divers other Juftices there prefent, that the direction and de- 
livery of the writ did not make him a Baron or Noble until 
he did come to the Parliament, and there fit, according to 
the commandment of the writ ; for until that, the writ did 
not take its effeft, and the words of the writ were well pen- 
ned, which are, Rex et Rrgina, fcfr. Ediçardo Nevil de Aber- 
gaveny Chivalicr, quia ds a dv foment et ajjenfu concdii nofiri pro 
quibufdam ardu is et urgentibus negotiis fiat urn et defenflorum rig- 
ni noflri Anglia concernentibu*, quoddam Parliamentum n of rum 
apud tVefimonaperium^ 21 die Celebris proximo futur teneri or- 
dtnavimus, et ibidem vobi/cum, ac cum Pralatis, Magnatibm & 
Proceribus difti regni nofiri colloquium habere et traflatum : vobis, 
in fide &f ligeantia, qutbus nobis tenemini^ fir miter injun*enda 
mandamus y quod confideratis ditlorum negotiorum arduitate fcf pi' 
riculis imminent ib us , cejjante excujaiione quacunque, dial is die & 
loco per fonaliter interfuis nobifcum 9 ac cum Pralatis, Magnatibus 
cc Proceribus fupradtdis^ fuper didis negotiis trafiaturu, vef- 
trumque con/ilium impenjur' £*f hoc ficut nobis y IS V. And in 
the 35 H. 6. 46. and other books, he is called a Peer of 
Parliament, the which he cannot be until he fit in Parlia- 
ment, and he cannot be of the Parliament until the Par- 
liament begin; and forafmuch as he hath been made a 
Peer of Parliament by writ, (by which implicitly he is a 
Baron) the writ hath not its operation and effect, until he 
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befit in Parliament! there to confult whh the King and the 
other Nobles of the realm ; which command of the King by 
his Superfedeas may be countermanded, or the faid Edward 
Nevil might have excufed himfelf to the King, or he might 
have waved it, and fubmitted himfelf to his fine ; as one who 
is diftrained to be a . Knight» or one learned in the law is 
called to be a Serjeant, the writ cannot make him a Knight, 
> or a Serjeant : and when one is called by writ to Parliament, 
the order is* that he be apparelled in bis Parliament robes, 
and his writ is openly read in the Upper Houfe, and he it 
brought into his place by two Lords of Parliament, and then 
No»* he is adjudged in law inter pans regni, that is to fay, ut cum 

olim fenatares e cenfu eligebantur^ fie Bar one s apud nos habitifue- 
rint > qui per integrant baroniam terras fuas tenebant. Jive 13 /**• 
da militant) et tertiam partem unius feodi militt\ quolibet feud» 
computato ad 20 /. qua fact tint 400 mar cas denarii erat vatentia 
unius bar ont tt integra t et qui terras et redditus ad banc valen- 
tiam habuerinty ad Parliament urn fummoniri folebant ; fo that by 
this it appears, that every one who hath an intire barony may 
have of right and of courfe a writ to be fummoned to Parlia- 
ment, for without writ none can fit in Parliament : and with 
this agrees our boolci for una voce they agree, that none can 
fit in Parliament as Peer of the realm, without matter of re- 
cord ; and if ifltie be taken, whether a Baron or no Baron, 
Pofc 96. Earl or no Earl, this (hall not be tried per.pais> but by the re- 

cord, by which it appears, that he was a Peer of Parliament; 
for without matter of record he cannot be a Peer of Parlia- 
Pagc [71] ment, • 35 H. 6. 46. 48 Ed. 3. 30. b. 48 AIT. pi. 6. *2 Aff. 
pi. 24. Régi (1er 287. Henricus tertius po/i magnas perturba" 
tiones bf énormes exaâîiones inter ipfum Regem^ Simonem de Monte 
fort'u fcf alios Barones motas et fufceptas* Jlatuit et ordinavit % 
quod ômnet illi Comités et Barones regni Anglia y qui bus ipfe Rex 
dignatus eji brevia fummonitionis dirigerez venirent ad Par lia» 
mentum 9 et non alii nifi forte dominus Rex alia ilia brevia eis di- 
rig/re voluiffet : which aft or ftatute continues in force to this 
day, fo that now none, although that he hath an entire ba- 
rony, can have a writ of fummons to Parliament without the 
King's warrant, under the privy feal at lead. 

Bat if the King creates any Baron by letters patent 
under the great leal to him and his heirs, or to him 
and to his heirs of his body, or for life, &c. there 
he is a Nobleman prefer* tl y ; for fo he is exprefly cre- 
ated by letters patent of the King, which cannot be 
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countermanded 5 and he ought to have a writ of fummons to 
Parliament of right and of courfe, and he (hall be tried bj 
his Peers, if he (hall be arraigned before any Parliament ; 
but fo (hall not he be who is called by writ, until he fits ia 
Parliament, which is the diverfity. 

Richard the fécond created John Beauchamp of Hok, Baron 
of Kiderminftcr, by letters patent, dated 10 Oft. 1 ith year of 
his reign, where all others before him were created by writ. 
Vidt Cotton 319, he was fummoned by writ. But it is (aid 
he never fat in Parliament. And note, he was Delapool's 
friend» and fell with him. 



OLDFIELD and GERLING's Cafes. 
Trin. 8 Jacobi i. 

IN this very term Thomas Oldfield came out of the court stabbing!* 
out of the Duchy, and before he came into Weftmin^er-'Weflminfler 
hall, with a knife ftabbed one Ferrar, a Juftice of Peace, of '^«j 8 ** 
which he died : and if Oldfield fliould have his right hand cut , sid/i, 7 /.' 7 
off, was the queftion before the two Chief Juftices, Chief Cro. Car. a7«. 
Baron, Walmefley, Warburton, Fofter, and divers other * ***'* plw * 
Juftices. And it was refolved, no ; for it ought to be in the p"" n *J[\ loft, 
hall of Weftminfter, Jedentibus curiis, as it appears in 3 Eliz. iS, 19. sinfl.J 
Dyer 188. 41 Ed. g. title Coron.-a8o. And a precedent *M- 
was (hewn, anno 9 Ehz. in Banco Regis> where one Robert Ceding*! cafe, 
Gerling fmote one in Whitehall, fitting in the Court of Re- 
quefts, and was but fined and ranfomed: the fame law if one 
fmite one in the court of the Duchy : but if one fmite another 
before (he Juftices of affife, there his right hand (hall be cut 
off, as it appears, 22 Ed. 3. fol. 13. and 19 Ed. 5. title Judg- 
ment. And one Bellingham, anno 2 Jac. in the hall of Weft- BeJKnghim'i 
minftcr, fedentibus curiis ^ with his elbow and (boulder, out of cafe, 
malice, juftled Anthony Dyer, of the Inner Temple, fo that 
he overthrew him, and with his feet fpurned him upon the 
legs, but did not fmite him neither with his hand, norwith any 
weapon : and yet it was held that his right hand (hould be cut 
off, &c. upon which Bellingham was indittcd in Banco Re- 
gis f but after obtained his pardon. 

Bifhop 
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Bifliop and Deans Leafes. 

* 
CASE was put to all the J u dice s of England, which 
_^ was fuch j the bifliopric of Waterford aad Lifmore, 
Being originally two bifhoprics diflintt, were by lawful au- 
thority in the reign of H. 3. united and confolidated, but the 
Chapters yet remain (Several ; after which union the Bifliop 
aliened lands of the fee of Waterford, and aliened lands of 
the fee of Lifmore, with the confirmation of the Chapter of 
LHmore ; the quedion was, whether fuch alienations are not 
voidable by the fucceflbr, being -without the confirmations of 
Page [72] both the Deans^and Chapters. The fécond quedion * was, 
whether the Queen might avoid fuch alienations, contra for- 
mant collationii by feifure, or otherwife : and the Ju dices de- 
manded a view of the union ; to which it was anfwered, that 
it was not extant ; then it was refolved by the Judices, that 
inafmuch as the ufage hach been after the faid union, that the 
feveral Deans and Chapters have feverally made confirma- 
tions, ut fupra* it (hall be intended that the union was made 
efpecially in fuch manner, fed. that notwithstanding the 
union, yet for avoiding of confufion, and in refpett of the 
remotenefs of the deaneries and chapters, that edates made 
(hall be feverally confirmed, as before the union, and then 
fuch confirmations (hall be good, for in f^ch cafe % modus et 
conventio v'tneunt legem : but if the union was made generally, 
and the Bifliop eligibly by both Chapters, then edates made 
ought to be confirmed by both the Chapters. Vide 50 Ed- 
ward 3. title Afiife, Statham, the time of R. 2. title Grant, 
27 H 8: Dyer 58. 11 El. Dyer 33 H. 8. cap.' 
S« t Co. 41.. It was refolved, that upon a lawful alienation made, with 
$0*^8* 10 ** confirmation of the Dean and Chapter, no contra fotmam col- 
8 Co! 170. lationis lieth upon the datute of Weflmind. 2. as hath been 
11 Co. 11. refolved in the Seventh Part of my Reports. 



Of 



Part XII.- 



^taJ^MHV-MMOteAkWA. 



Of CONVOCATIONS. 

7r/#. 8 Jac. i. 

NOTE, it was refolved by the two Chief Juftrces and di- See OibWi 
vers other Jufticcs, at a committee before the Lords in Cod» p.^i», 40, 
the fame Parliament, on divers pointa concerning the autho- |* 8 * £ l 4 *'$£ 
rity of a convocation. 4 loft. 3* a « 

1. That a convocation cannot aflemble at their own or the jj^ k- c * *' 
ArchbiQiop's convocation, without the aflent of the King, % %^\J^" 
». #. by writ. 

2. That after their affemWy they cannot confer together ta 
conftitute any canons without licence del Roy. 

3. When they upon conference conclude any canons» yet 
they cannot execute any of their canons without royal aflent. 

4. They cannot execute any after royal aflent, but with 
thefe four limitations. 

. 1 . That they be not again ft the prerogative of the King. 

2. Nor againft the common law. 

3. Nor againft any ftatute law. 

4. Nor againft any cuftom of the realm. 

And all this appears by the ftatute 25 Hen. 8. cap. 19. SecBp.Wak**s 
and this was but an affirmance of what was before the faid State of the 
ftatute, for that it appears by the 19 Ed. 3. title Quart non ^^' chl * 
admifit 7. where it is held, that if a canon law be againft 
the law of the land, the Bifhop ought to obey the command* 
ment of the K. according to the law of the land, 1 o H. 7. 1 7. 
there is a canon that no fpi ritual perfon (hall be put to anfwer 
before a fecular Judge ; but this does not bind, becaufe it 
is againft the common law : and it appears by the ftatute' 
of Merton, cap. 9. that they in cafe of baftardy were in- * **4« 97» 9*» 
forced to certify againft the law of the holy church, that 
nati ante matrimonium futrint baftardi, quia tcclejia ha- 
bit talis pro Ugitimis^ & rogavtrunt omnes Epifcopi Mag- 
nates quod tonftntirenty quod qui nati futrint * ante ma- Page [73] 
trimonium efftnt kgitimi\ which proves, that the canon 

law 
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i loft. 188, 399, hw in this point being repugnant to the law of the land, was 

^'toft.tia ii3. no * °* anv * orce: an ^ * or l ^ s » ^ e 7 i m pl° rC( * the aid of the 
* Parliament, rf 0m«» Comités fcf Barones una voce refponderunt 9 

quod nolumus leges Angliet mutariy qua hue ufque ujitatat funt 
& approbate. 

T .fta H. 6.43. A convocation may make conftitutions, bj 
which thofe of the fpiritualty (hall be bound, for this, that 
they all, or by reprefentation, or in perfon, are prefent, but 
not the temporally. 

21 Ed. 4. 47. The convocation is fpiritual, and all their 
conftitutions are fpiritual. Vide the records in the Tower of 
18 H. 8. 8 Ed. 1. 25 Ed. 1. 11 Ed. 2. & 15 Ed. 2. 

Prohibitio Regis ne clerus in congregatiane fua % &c. attempttt 
contra jus feu coronam. Et alia, ne quod Jlatuat in concilio fuo 
in pr it judicium Regis feu legii, &c. By which it appears, that 
they can do nothing againft the law of the land ; for every 
part of the law, be «it common law, or ftatute law, cannot 
be abrogated nor altered without an aâ of Parliament, (to 
which every one (hall be party) except for fpiritual caufes, or 
which concern fpiritual perfons ; nor then, if it be againft the 
prerogative of the &ing or the common law. 



IRA 



Y. 



in ft. 



8 Jac. 



i. 



1*4. Admiral. 
See 4 Inft. 136, 
Poft.79. 



I 



Bona pirate rum, 

ice. 

Molloy, lih. t. 



N this very term the King referred the confideration of 

letters patent of the Lord Admiral of England, to the two 

Chief Juftices, and the Chief Baron, whether by the faid 
letters patent, the goods which pirates (hould take from others 
by robbery and piracy did pafs to the Lord Admiral or no ? 
And upon the confideration of the faid letters patent, it ap- 
peared to us, that thereby he had bona et chattaUa piratorum % 
and alfo bona et chattaUa depradata, id e/i> the goods robbed 

from others ; which did not pafs for two caufes. 

I. If the King grant bona & chattaUa felonum % the 
patentee (hall have the goods and chattels of the 
felon himfelf, in which he hath property, but he (hall 

not 
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not have the goods and chattels which the felon ftealcth from 
others. 

2. The goods taken from others the King cannot grant, for 
it appears by the ftatute 27 Ed. 3. cap. 8. f. 2. that the mer- 
chant, &c. fo robbed (hall be received to prove, that the 

foods and chattels belong to him by his chart or cocket, or 
y other lawful proof of merchants, &c. the laid goods (hall 
be delivered without any fuit at the common law, which a& 
is general, be the robber privy or a ftrangcr : but it was ,re- 
folvêd, that until fuch proof be made, the King may jeife 
the (aid goods ; for goods of which the property is unknown, 
the King may feife : and if they are bona peritur<a> the King 
may fell them; and upon proof, &c. redore the value. 
And note, the ftatute doth not limit the owner in cafe of de- 
predation to any certain time to prove the property of the 
fame goods, as ought to be in cafe of wreck. Vide fiat. 31 
H. 6. cap. 4. Vide 2 R. 2. cap. 2. 13 Ed. 4. 9, 10. a good 
resolution of the Ju dices. And the Kegifter • 1 29. F. N. B. Page [74! 
114. when a fubjeft of the King, who is fpoiled beyond the 
feas, (hall have a writ, &c. for to take goods within Eng- 
land, fcc. 



S I M O N Y, 

Trin. 8 Jac. i. 

IT was agreed ad men/am, by all the Juftices and Barons in See WatfoiT» 
Fleet-ftreet, that if the patron, for any money, prefeht Clergyman'» 
any perfon to any benefice with cure, &c. that then every *£"[ ch g P ' |* 
fuch prefentation, and the admiffion, inftitution, and indue- 97,^146, ftV 
tion thereupon, are void, although the prefentee be not party Poft. 101. 
nor privy to it ; for the ftatute intends to punifli the wicked 
avarice of corrupt exadlions by the lofs of his prefentation 
hae via, and the ftatute gives the prefentation to the Queen ; 
and all this per verba Jiatuti, which is penned ftrongly enough 
againft corrupt patrons. 

PRO- 
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PROCLAMATIONS. 

Mich. 8 Jac. r. 



PtoetaitSoa 
cannot make 
that tn offcnct 
which wat not. 
See GiWbn'i 
Codec* 9 g 9 , 
^991. 
119* 



Ti MEMORANDUM, that upon Thurfday, 20 Sept. R,gU 
Wijacêbi, I was fent for to attend the JLord Chancellor, 
LordTreafurer, Lord Privy Seal, and the Chancellor of the 
Duchy { there being prcfeot the Attorney, the Solicitor, and 
Recorder : and two queftions were moved to me by the I/>rd 
Treafurer ; the one, if the King by his proclamation may pro- 
hibit new buildings ft» and about London, &c. the other, 
if the King may prohibit the making of ftarch of wheat ; and 
the Lord Treafurer faid, that thefe were preferred to the King 
as grievances, and againft the law and juftice : and the King 
hath anfwered, that he will confer with his Privy Council, 
and his Judges, and then he will do right to them. To 
which I anfwered, that thefe queftiortt were of great impor- 
tance. 2. That they concerned the anfwer of the Bang to 
the body, viz. to the Commons of the houfe of Parliament. 
3. That I did not hear of thefe queftions until this morn- 
ing at nine of the clock ; for the grievances were preferred, 
and the anfwer made when I was in my circuit. And laftly, 
both the proclamations, which now were (hewed, were pro- 
mulgated, anno 5 Jac. after my time of attorney (hip : and 
for thefe reafons I did humbly defire them that I might have 
conference with my brethren the Judges about the anfwer of 
the King, and. then to make an advifed anfwer according to 
lav and reafon. To which the Lord Chancellor faid, that 
every precedent had firft a commencement, and that he would 
advife the Judges to maintain the power and prerogative 
of the King ; and in cafes in which there is no authority 
and precedent, to leave it to the King to order in it, according 
to his wifdom, and for the good of his fubjefts, or otherwise 
the King would be no more than tbe Duke of Venice: and that 
the King was fo much reftrained in his prerogative, that it was 
to be feared the bonds would befcroken: and the Lord Privy 
Seal faid, that the phyfician was not always bound to a prece- 
dent, bu; to apply his medicine according to the quality of the 

difeafc : 
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difeafe : and all concluded that it fliould be neceflary at that 
time to confirm the King's prerogative with our opinions, al- 
though that there were not any former precedent or autho- 
rity in law } for every precedent ought to have a commence* 
ment. 

# To which I anfwered, that true it is that every precedent p a » c r« ç] 
hath a commencement ; but when authority and precedent is 
wanting, there is need of great confideration, before that any 
thing of novelty (hall be eftablifhed, and to provide that this 
be not again ft the law of the land : for I faid, that the King 
cannot change any part of the common law, nor create any 
offence by his proclamation, which was not an offence before, 
without Parliament. But at this time I only defired to have a 
time of confideration and conference with my brothers, for 
deliberandum eft diu, quod ftatuendum eft femel ^ to which the 
Solicitor faid, that divers fen ten ces were given in the Starr 
chamber upon the proclamation againft building ; and that I 
myfelf had given fentence in diverp cafes for the faid procla? 
mation :' to which I anfwered, that precedents were to be 
feen, and confideration to be had of this upon conference 
with my brethren, for that melius eft recurrere t quam male 
currere ; and that indictments conclude, contra leges et ftatu- 
ta 9 but I never heard an indictment to conclude, contra re* 
giam procfomationem. At lad my motion was allowed, and 
the Lords appointed the two Chief Juftices, Chief Baron, and 
Baron Altham to have confideration of it. ■. 

Note, the King by bis proclamation, or other ways, can r 
not change any part of the common law, or ftatute law, or 
the cuftoms of the realm, 1 1 H. 4. 37. Fortefcue De laudibuj 
Anglia legumy cap. 9. 18 Ed. 4. 35, 36, Sec. 31 H. 8. cap. 
8. hie infra : alfo the King cannot create any offence by his 
prohibition or proclamation, which was not an offence be* 
before, for that was to change the law, and to make an of- 
fence which was not ; for ubi non eft Ux y ibi non eft tranj* 
grejjio : ergo, that which cannot be punifhed without pro- 
clamation, cannot be punifiicd with it. Vide le flat. 
31 Hen. 8. cap. 8» which a£fc gives more power to the King 
than he had before, and yet there it is declared, that procla- 
mations {hall not alter the law, (ta tu tes, or cuftoms of the 
realm, or impeach any in his inheritance, goods, body, life, 
&C. But if a man (hould be indicted for a con ten) pt againft 
a proclamation he (hail be fined and imprifoned, and fo inv 
peached in his body and goods. Vide Fortefcue, cap. 9, 18, 

34i 3 6 >37>. &c - 

But a thing which is punifhable by the law, by fittc^ 

and imprifonment, if the King prohibit it by his proclama* 

tion, 
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tîon, before th*t he will puni(h it, and fo warn his fubjefts 
of the peril of it, there if he permit it after, this as a circum- 
ftance aggravates the offence ; but he by proclamation cannot 
make a thing unlawful, which was permitted by the law be- 
fore : and this was well proved by the ancient and continual 
forms of indictments, for all indictments conclude, contra le- 
gem et confuetudinem Anglia, or contra leges 13 Jlatuta^ t£c. But 
never was feen any indictment to conclude contra regiampro- 
clamationem. 

So in all cafes the King out of his providence, and to pre- 
vent dangers, which it will be too late to prevent afterwards, 
he may prohibit them before, which will aggravate the of- 
fence if it be afterwards committed : and as it is a grand pre- 
rogative of the King to make proclamation (for no fubjeâ 
can make it without authority from the King, or lawful cus- 
tom) upon pain of fine and imprifonment, as it is held in 
the 22 H. 8* Procl. B. But we do find divers precedents of 

5 proclamations which are utterly againft law and reafon, and 
or that void; for qu* contra rationem juris introdufta funt % non 
debent trahi in confequentiam. 

An aflfc was made, by which foreigners were licenfed to 
merchandize within London ; H. 4. by proclamation pro- 
hibited the execution of it ; and that it fhould be in fufpence 
ufque adproximum Parliament 1 \ which was againft law. Vide 
Page [76] dorf. clauf. 8 H. 4. Proclamation in London. But 9 H. 4. * 
an act of Parliament was made, that all the Irifh people 
fiiould depart the realm, and go into Ireland before the feaft 
of the Nativity of the bleffcd Lady, upon pain of death, which 
was abfolutely in terrorem, and was utterly againft the law. 

Hollinflied 722. anno Domini 1546. 37 £L $. the whore- 
houfes, called the flews, were fuppreffed by proclamation 
and found of trumpet, &c. 

In the fame term it was refolved by the two Chief Juflices, 
Chief Baron, and Baron Altham, upon conference betwixt 
the Lords of the Privy Council and them, that the King by 
his proclamation cannot create any offence which was not an 
offence before, for then he may alter the law of the land by 
his proclamation in a high point ; for if he may create an of- 
feree where none is, upon that enfues fine and imprifon- 
ment : alfo the law of England is divided into three parts, 
common law, ftatute law, and cuftom ; but the King's pro- 
clamation is none of them : alfo malum out eft malum infe, out 
prohibitum, that which is againft common law is malum infe % 
malum prohibitum is fuch an offence as is prohibited by aft of 
Parliament, and not by proclamation. 

Alfo 
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Alfo it was refolded, that the King hath no prerogative, 
but that which the law of the land allows him. 

But the King for prevention of offences may by proclama- 
tion admonifh his fubjefts that they keep the laws, and do 
not offend them ; upon punifhment to be inflicted by the 
law, &c. 

Laftly, if the offence be not punifhable in the Star-chamber, 
the prohibition of it by proclamation cannot make it punifh- 
able there : and after this refolution, no proclamation impos- 
ing fine and imprifonment, was afterwards made, &c. §}ua- Note. 
rt antea 20. 



PROHIBITION. 

Mich. 8 Jac. i. 

NOTE, it was refolved in thç fame term, that if a man No prohibition 
be excommunicated by the Ordinary, where he ought after the writ Dt 
not to be, as after a general pardon, &c. and the defendant ^««^munic»- 

x « i- it r 7 -i • • • • to capiendo. 

being negligent doth not fue a prohibition, but remains ex- comb. 166. 
communicate by forty days, and upon certificate in Chancery, a Roll. 318. 
he is taken by the King's writ Dt excommunicato capiendo ; ^rohîbWon^^ 
that no prohibition lies in this cafe, for that he is taken by may go after 
the King's writ, and no precedent ot authority can be found fentencc. See 
where a prohibition was granted after the party was taken by **|[j 1 * 3, 33 £ 
the King's writ ; for prohibition lies to prohibit ecclèfiaftical 2 show. 158," 
proceedings, not any thing which is done by the King's writ 17*- 
by force of the common law j and if a prohibition be grant- ^£ ** 5 *" 
ed, it will not deliver the party: then it was moved, what 2 ^ t ^48,462. 
remedy hath the party who is lb wrongly excommunicated ? 
To which it was anfwered, that he hath three remedies, &c. 

1. He may have a writ out of Chancery to abfolve him; 
for as it is held in 14 H. 4. folr 14. In 'all cafes where a 
man is excommunicated by theiiifhop againft our law he 
{hall have writ out of the Chancery directed to the Bifliop, 
commanding him to aflcil him: and v. till this agrees 7 Ed. 
4. 14. 

2. When a man is excommunicated againfl: the law of 
this realm, fo that he cannot have si writ Dc cauhont 

Vol. VII. I admit* 
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Page [77] admittenda, for then he ought * parère mandatis ecclefuc in for- 
ma juris, id efl, ecclefiaflici, where in truth it is, excommuni- 
cato contra jus et fir mam juris, id eji, communis juris : but if 
he (hew his caufe to the Biftiop, and requeft him to affoil 
him, for this, that he was excommunicated after the offence 
was pardoned, or this, that (he caufe doth not appear to be of 
eccleftaftical cognizance, and he refufe to aflbil him, fo that 
he is now difabled to fue any writ of the King, fo long as 
he remains excommunicated, he may have an aâion fur U 
cafe again ft the Ordinary, who hath done him this wrong, to 
difable him in this cafe ; and with this agrees the Dr. &Stud. 
lib. 2. cap. 32. fol. 1 1 g. 

3. If the party bè excommuuicated for none of the caufes 
mentioned, in the a£t of 5 Eliz. cap. 23. then he may have 
this for plea in the King's Bench by the fame au, and avoid 
the penalties in Aided by the fame aft. 
e« 13 Co. 4, Note, it was refolved by the court, &c. that where one is 

5, &c. ib. c ; te j before the Dean of the Arches in caufe of defamation, 

for calling the plaintiff whore, out of the proper diocefc, fciL 
tbediocefe of London, again ft the ftatute of 23 H. 8. and the 
plaintiff hath fen te nee, and the defendant is excommunicat- 
ed, and fo continues 80 days : and upon certificate into the 
Chancery, a writ of Excommunicato capiendo is granted, and 
after the defendant is taken and imprifoned by force of it, 
that he (hall not have a prohibition upon the ftatute 23 H. 8. 
for no writ in the Regifter extends to it, et Jententia, Ji quam 
fulminavetitis, fine dilatione revocetis, and after fentence is ap- 
pealed, a prohibition lies, as appears by the Regifter ; but no 
writ nor precedent can be fliewn in this cafe ; but there is a 
writ in the Regifter called a writ De cautione admittenda, when 
the defendant is taken by the King's writ De excommunicate 
capiendo, de par en do mandatis ecclejia, and to aflbil and de- 
liver the defendant : but note a diverfity, where it appears to 
the court, that the matter of the libel is not within their ju- 
risdictions, as of lay fee, or of lay contrail, &c. there lies a 
prohibition with claufe to deliver the party, for there he 
cannot find caution De parendo mandatis ecclejia, for this* 
that mandata ecclejia are contra legem & extra jurifdifiio- 
nem fuam ; but in the cafe at the bar, although it ap- 
pears by the libel, that the defendant was of one fuch 
panfti in London, yet inafmuch as the ftatute 23 H. 8. hath 
See 13 Co. 6, 7, tnany exceptions, fciL that the Ordinary requeft the Arch- 
biftiop, &c. to examine the cafe, &c. fo that the faid de- 
famation being the matter of the libel, is of ecclefiafti- 
cal cognizance, and the ftatute hath many exceptions, fo 

(hat 
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that it doth not appear to us judicially without information» 
that the citation is againft the form of the ftatute; and this 
information comes too late in this cafe after the defendant 
lath perfifted fo long in his contumacy, and is taken by the 
King's writ and imprifoned. 



» 
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IT was refolved per totam curiam* that if one be fued in the The court em- 
Admiralty Court for a thing alleged to be done upon the not grant prohi- 
high fea, within the jurifdi&ion of the Admiral, and the de- bkion ite fca- | 

fendant»plead to it, and confefs the thing to be done, and af- vweaot. pap 
ter fentence is given, the court will be advifed to grant a pro- 58, 599 76» 
hibition, upon furmife that it was done infra corpus comitates ^ contra. j 

againft their own confeffion, unlefs it can be made to appear j 

to the court * by any matter in writing, or other good mat- p a g C r-gl I 

ter, that this was done upon the land, for otherwife every * 
one will flay until after fentence, and then for vexation only 
fue out a prohibition ; for although the admittance of the vifc ante* 76* 
party cannot give a jurifdiftion to the court where it of right 
' hath none, for that it will be an incroachment upon the com- 
mon law ; yet when the court (hall be advifed that it is mere- 
ly for vexation, and (hall be intended for delay, if the prohi- 
bition (hall not be fued forth, till after fentence j unlefs that l 
be can (hew good matter to the court to afcertain the court 
that this is not for vexation, it (hall not be granted. And 
admonition was given to them which fue forth prohibitions, 
that they (hould not keep them by long time in their hands, 
and notwithftanding proceed in the Ecelefiaftical Court, &c. 
And when they perceive that they cannot prevail, then to cad 
in their prohibitions ; for if they abufe that liberty to the xla~ 
mage and vexation of the party, we will take fuch order as in 
cafe of a writ of privilege, if the defendant keep it until the 
jurors are ready, &c it (hall not be allowed. 
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Dr. TREVORVCafe. 

Hil. 8 Jac. i. 
Bifhops, Chancellor, and Regifter. 

Corruption in TN this very term- in the cafe of Dr. Trevor, who was 
^deBaW C m de **" Chancellor of a fiifhop in Wales, it was refolved, that the 
faifiutc^w? fi- office of a Chancellor or Regifter, &c. in the Ecclefiaftical 
item, etPecki- Courts, are within the (latute 5 Ed. 6. cap. 16. the words of 
um je jure fif- w hich ftatute are, %4 aiiy office, &c. which (hall in any ways 
sie IVco. 1 ^ c< touch or concern the adminiftration or execution of juf- 
*c. io. <c ticej" and the words are ftrongly penned againft corruption 

of officers, for they are, " which fhall in any wife touch or 
4( concern the adminiftration," &c. And the preamble, 
<c and for avoiding of corruption which may hereafter happen 
'* to be in the officers and minifters of thofe courts, places, 
" and rooms, wherein' there is requifite to be had the true 
" adminiftration ofjuftice in fervices of truft: and to the in* 
« tent, that perfons worthy and meet to be advanced to the 
c< place wheie juftice is to be miniftered, in any fervice of 
" truft to be executed, (hould be preferred to the fame, and 
" none other " Which aft being made for avoiding of cor- 
ruption in officers, &c. and for the advancement or perfons 
more worthy and fufficient for to execute the faid offices, by 
which juftice and right (hall be alfo advanced, (hall be ex- 
pounded mod beneficially to fupprefs corruption. And in- 
afmuch as the Jaw allows ecclefiaftical courts ta proceed in 
cafe of blafphemy, herefy, fchifm, incontinence, &c. and 
the loyalty of matrimonies, of divorce, of the right of tithes, 
^probate of wills, granting of adminiftrations, &c. And that 
from thefe proceedings depend not only the falvation of fquls, 
but alfo the legitimation of iflues, &c. and that no debt or 
duty can be recovered by executors or adminiftrators, without 
the probate of teftaments or letters of adminiftration, and other 
votings of great confequence ; it is mod reafon that fuch offi- 
cers, which concern the adminiftration and execution ofjuf- 
tice in thefe points, which concern the falvation of fouls, and 
the other matters aforefaid, (hall be within this ftatute, than of- 
ficers which concern the adminiftration or execution ofjuftice 

in 
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in temporal matters ; for this, that corruption of officers in 

the faid fpiritual and ecclefiaftical caufes is more dangerous 

than the officers in temporal caufes ; for the temporal judge 

commits the party convicl. to. the Gaoler, • but the fpiritual. Page J79] 

judge commits the perfon excommunicate to the devil. Alfo .™ e Ditd > 

thole officer? do not only touch and concern the adminiftra- oâoierofoie 

lion of juftite, &c. butalfo are fervices of great truft, for this, Spiritual Couru. 

that the principal end of their proceedings is pro falute anima- 

rum, &c. and there is no exception or provifo in the ftatute . 

for them.— — Ergo 9 

It was refolved that fuch offices were within the purview 
of the faid ftatute. 



ADMIRALTY. 



Hil. 8 Jacobi Regis. 

IT is to be underftood, that the jurifdiâtion of the Admi- Ante* yp 
ralty is more ancient than Mr. Lambert in his jurifdiftion See4l»*K 134, 
of courts doth affirm, for there is held an opinion in thcfc Port.*?*. 47 ' 
words concerning the Admiralty ; I think that the decifion SeeSpelm. 
of marine caufes was not put out of the K.'s houfe, and com- °{ ofi verbo Ad " 
mitted over to the charge of the Admiral, until the time of m<r> 
Ed. 3. whereunto I am led, partly by the con fi deration of 
the, time of his reign, which' was much occupied in affaira 
beyond the feas, and by reafon of his wars with France, and 
of the intercourfe and trade of merchandize, which then 
flourifhed ; and partly, for that I find no mention of the Ad- 
miralty before the reign of R. 2. who going about by a fta- 
tute made the thirteenth year of his reign» to reftrain the au- 
thority of that court which had exceeded her known limits,, 
doth take order, that it fhould meddle no more than it was 
wont to do in the time of his grandfather Edw. 3. thereby re- 
ducing its authority, as I think, to the fir ft original (hoc 
Me:) but without queftion the jurifdiûion of the Admiralty 
is more ancient than the reign of the faid King Edward 3. 
For where it is faid, that there is found no mention of it be- 
fore the time of Edward 3. I find a notable book in the 
time of Edw. 1. title Avowry 192. which proves the jurif- 
dickion of the Admiralty more ancient than Mr. Lambert 
fuppofeth : the cafe was ; one brought a replevin of his 
fliip taken on the coafl; of Scarborough, upon the fea, and 4 T » ft - «4°- 

1 3 car- 
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earned into the county of Norfolk, apd there detained : the 
plaint» of taking in the coaft of Scarborough, which is no 
town nor place certain by which the Pais may be taken, for 
the coaft contains four leagues. And alfo of a thing done ac 
fca, this court cannot have cognizances, for this judgment is 
given to mariners. Beresford who gave the rule in the cafe : 
the King wills that the peace be kept-as well upon the fea as 
upon the land : and we find that you come by due procefs, 
and we fee nothing why you ought not to anfwer/ upon 
which book I obferve five things. 

i. That of things done upon the fea, certain Judgment is 
given to mariners» id efl % to Admirals, as (hall appear, and 
that doth not belong to the court of the King, for this, that 
no Pais may be taken there : and for this» that of a thing in 
any town or place where the pais or jury may come, there 
the Admiral hath not jurifdi&ion. 

a. This proves direûly, that then the Admiral hath jurif- 
di&ion to adjudge things done upon the fea, from whence no 
pais may come ; and this did not begin then : but without 
queftion, fo long as there hath been trade and traffic (which 
is the life of every ifland) there was marine jtrifdiftion to 
Page [80] redrefs depredations, piracies, murders, and other offences • 
upon the fea ; and to determine all contrafb made there : 
and this doth appear by the faid Beresford Chief Juftice (who 
fpeaks in the voice of all the court} where he fays,: that the 
King willeth that the peace be as well kept upon the fea as 
upon the land ; and it is not poffible that peace fliould be kept 
without jurifdiftiori of juftice. 

3. The third thing to be obferved is, that if part of the 
matter be done upon the fea, and part in a county, that the 
common law (hall have all the jurifdidtion. 

4. The fca within the jurifdi&ion of the Admiral is de- 
fcribed to be out of every county, for if the fea be within any 
county, then pais may come from thence, and the Admiral 
hath jurifdiûion where the common law cannot give remedy. 

5. If a thing be done upon the fea, hors del county, the 
party may plead it to the jurifdiâion of the court : and all 
thefe points are direûly, without any drain, collcûed out of 
the faid book. 

And it ' is v to wit, that in ancient time the jurifdi£tion 
of the Admiral was called maritina Anglic » and feme- 
times marina Anglim % and fo the votabulum artis was made 
of an adjeftive, as the office of Chamberlainlfiip of England 
, was 



Part XH. Admiralty* 

was granted to the Earl of Oxford of ancient time, per rumen 
Comer aria Anglia* fo that maritina Anglia % and fince marina 
Anglic fignifies the Admiralfhip, or Marinefhip of England : 
for marinusy id eft quod &4KA*<ri&- y that is, of the fea, and ' 
£«A*0 > 07aLfX&' f is 'the Admiral or General of the fleet; and 
almarah % by corruption Admiral, fignifies the Governor or 
Captain of the navy ^ and fo Archigubernus fignifies the Admi- 
ral or chief Governor of the Captains <*f the navy, chief Cap- 
tain of mariners, Admiral of the fleet, Admiral of the fhips, 
&c. funt fynonyma : and in ancient time, fometimes one was 
Admiral of all England, and fometimes the office vas divid-. 
ed: and for this ex rotulo patentium de anno 6 H . 3. de mari- vide Spclmw 
tina cujlêdiendà) the letters patent are, dominus Rex commifit m anu. 
Galfruto de Lacy faariùnam Ar.glia cujbdietidam quamdiu demi- 
nus Rixplacuerit % with commandment of that attendance, ad 
fidem^ commodum, et honor em domini Regis, Tr/ft, tffc. apud 
Lend. 29 Augujii. 

Ex rotulo patent turn anno g IL 3. Rex omnibus de cojlera ma- 
ris Norf. tf Suff. falutem. Sciatis quod conuffimut Ricardo Ag- 
nillum marina m guar dt am Norf. Iff Suf. cum omnibus pertinen- 
tiisy JciL Erewel, Oreford^ Dunmervie^ Gerem. et Lenn tuJlo-> 
diendam quandiu nobis placutrit, et ideo vobis mandamus, quod ei 
in omnibus t qua ad diclam marinam pertinent \ intendentesfitis 1$ 
refpondenteip - Tejle f tyc. apud fVefl. 3 Oclob. And Geoffrey 
Lacy was called Admiral of England. 

Charta 15 H. 3. 28. Junii, Pelrus de Rivall habtt ad to» 
tarn vitam fuam cujlodiam omnium portji'<m et totius co/kra 
marina Anglia cum omnibus libet tatibus et liber is confuetudinibus 
praekcl 9 portuum et coftera maris pertinentibus % &c. 2 pars Pa» 
*'*£• 25 Ed f J its i^clauf. in dorfo in 18 William Ley bourne 
Capitaneus marinariorum. 

A| this time there were two Admirals \ the one had the 
government of all the fleet from the mouth of Thames ver fus 
B or earn ^ the other from tbe mouth of Thames verjus occiden- 
tem. I Pars Patent. 25 Ed. 1. 25. Mart ii in 9. Johannes Bo- 
te tort cujios Regis portuum maritinorum verjus parus boréales» 
I . Pars Patentium, \ O Ed. 2 8 Dee. Ntcolaus Kirril conjlitui- 9 
tur AdmiraUus del Fleeter fcil. omnium navium ab ore aqua 
Thamifis verjus partes occidentales^ 18 Aug. Et ibid. Tbo. de 
Drayton AdmiraUus ab ore aqua %hamifss Vfrfus partes Bo» 
reales. 

And fo in the time of R. 2. H.4. H. 5. H. 6. during whofe 
reigns there was likewife unus 9 qui fuit AdmiraUus Anglia. 

• 8, Ed. 2 Coron. 399. Where a man may fee that which Page [81] 
«ras done of one part, and tbe other of the water, &c in 

I 4 that 
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that place the county may have cognizance» and it may be 
tried by a jury ; which proves alfo, that that which may be 
tried by the common law, doth not belong to the Admiral's 
jurifdidion : and Stamford's Pleas of the Crown, lib. i. fol. 
51. citing this book, fays thus, viz. So this proves that by 
the common law before the ftatute, &c. the Admiral (hall 
not have jurifdiâion, unlefs upon the high fea, which proves 
that the Admiral by the common law hath jurifdiâion upon 
the high fea, ex quo fequitur y that his jurifdiâion was by the 
common law, and then it rs fo ancient, that the commence- 
ment cannot be known ; fo that I do conclude, that his au- 
thority did not begin in the reign of Ed. 3. as Monfieur 
Lambert, upon uncertain conjectures fuppofeth : for if the 
jurifdiâion hath then began and been inftituted, it would 
bave appeared upon record. 



Honours and Dignities. 

Pafch. 9 Jacobi i. 

Cieitîont of Bt- TT was refolved by the two Chief Juftices, the Chief Baron, 
tonets, &c. J_ the Attorney, and Solicitor, that the King may ereâ any 
^^ *°9> name of dignity, which was not before, and for that reafon 
» loft. 668. the King may create a dignity, by name of Baronet, and 
create one to be a Baronet, to him and his heirs males of his 
body iffuing. 

It was refolved, that if he does not create him of fome 
place, he (hall not have an eftate tail, but fee- fi m pie condi- 
tional, which (hall be forfeited for felony; but if he create 
him Baronet of a place, then he (hall have an eftate- tail, 
within the ftatute of Weft 1. De donis cottd*, and the King 
See ro Co. 37.I). may grant to him, and the heirs males of his body, preceden- 
ce, ibid. cy before Knights Baronets, Knights of the Bath, and Knights 
pArh-ment Bachelors, and alfo may grant precedency to their wives, fons, 
and daughters, &c. And that he cannot create any dignity above 
the dignity of a Baronet, and under the dignity of a Baron : and 
that the creation of his dignity of a Baronet (hall not difcharge 
Not* the heir to be in guard, as if the heir be made a Knight, 

for 



Part XII. No Acceffary in Treàfon, &c. 

for he is not, made Knight by this, for the dignity of a 
Knight is not descendible. 



No Aeceflary in TFealbn, Petit 
Larceny, and Treipafs* 

Pafch. 9 Jac. i. 



NOTE, that in trefpafe and treafon, the higheft and the Acceflarî» 
lowcft offences, there are not any acceflaries, but all > *«*• 57- •• 
are principals: but in cafe of felony, above the fum of iad. 
there, and in cafe of death, &c. there may be acceffories, as 
veil before as after ; in cafe of petit larceny there cannot be 
any acceflbry for the fmalînefs of the felony ; then the cafe is, 
*« that A. counterfeits the great feal of England, and B. 
" knowing that he did counterfeit it, receives him, and abets 
" and comforts him :" if B in this cafe was guilty of the trea- 
fon, is the queftion. And it feems he is not, for although 
that A. by the counterfeiting be a traitor, the accepting and 
comforting of him cannot make him an acceflbry, for that in i H. H, P. C. 
cafe of high treafon there can be no acceflbry, and a principal *34»» 
he cannot be, for this, * that at the time of the counterfeit- Page [82]] 
ing he did not know of it $ but if one, before the au done, 
procure one to counterfeit the great feal, there, it is high 
treafon ; for in the law he himfelf counterfeits the great feal : 
and in the indictment he may be charged with the faft, viz. 
the counterfeiting ; but fo is not he who receives after the 
faft, for he cannot be charged with the fa£t: and in cafe of SceR^p. Q^A. 
trefpafs, he who gives confent and aid to the trefpafs, is a prin- *5» * 6 » 
cipal in the trefpafs; and this, as to me it appears, is very ap- î-^ij. 1 ** 
parent in reafon, and agrees with our books, as 19 H. 6. 47. b. 
he who is confenting and aiding to the making otfalfe money, 
commits high treafon, for he is partiaps criminis before the fa£t 
done ; but it is held in Conyer's cafe, Mich. 13 & 14 £1. Dyer 
296. that in the fame cafe, if one after the adt done know of 
the making of falfe money, and receive the party, this is 
not treafon, but mifprifion of treafon, for not making difco- 
very, and with this accords 3 H. 7. 10. that it is not trea- 
fon, which • divcrfity Stamford's Pleas of the Crown, fol. 3. 

hath 



Sir William Chance y f s Cafe. Part XIT, 

fcath not well obferved. Vidé Dyer 298. Vide Uftau 27 EL 
which made him who received a Jefuka felon* for by the 
judgment of the Parliament the receipt of a Jefuit, although 
he be a traitor, is not treafon \ for the ftatute makes the re- 
turning of a Jefuit treafon, of which he who receives him 
cannot be indicated ; but it is mifprifion for any who receives 
him» and doth not difcover, according to the resolution of 
Conyer's cafe* 



Sir William Chancey's Cafe. 

Pa/ch. 9 Jac. i . 

High commît- TN this very term Sir Wm Chancey having the privilege 

fioo/ ' X of this court, and being prifoner in the Fleet, was brought 

Aot.' 47$?. t0 thc bar bv *&**" corpus by the Guardian d$ FU$U> who re- 

Sec4lnft. 334. turned, that the (kid Sir William was committed to the Fleet 

Wm. Thiekne'i by force of a warrant from the High Commiffioners in ecclc- 

»a* «a «a fiaftical caufes : the tenor of which warrant follows in thefe 

204» 1*9. words: 

Return. €t f | AHESE are to will and require you in his Majefty's 

JL " name, by virtue of his high com mi (Hon for caufes 
<c ecclefiaftical, under the great feal of England, to us and 
" others directed, by force of a ftatute in fuch cafe provided, 
«' that herewithal you take and receive into your cuftody the 
fC body of Sir William Chancey, Knt. whom we will that 
C( you keep and detain under cuftody, until further order 
** (hall be taken for his enlargement, letting you know, that 
cc the caufe of his commitment is, for that being at the fuit 
" of his Lady consented before his highnefs* l Commiffioners 
Adultery* cc Ecclefiaftical, for adultery, and for expelling her from his 

cc company, and cohabitation with another woman, without 
" allowing her any competent maintenance, and by his own 
" confeflion conviûed thereof, he was thereupon by order of 
cc court enjoined to allow his wife a competent maintenance, 
" according to his ability, and to perform fuch fubmiffion 
" and other order for his adultery, as by law (hould be en- 
p pg^i " joined him. Which exprefsly he refufed * to do, in con- 
£ L 31 cc tempt of his Majefty's faid authority, to us in that behalf 
" committed." Given at London 19 Muitii 161 1, fub- 
fcribed, 

London. 

Henry Montague, ? J Thomas Morton, 
George Overall, \ \ Zachary Pasfield, 

And 
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4nd it was moved by Nicholas Serjeant of counfel with Sir Adultery. 
William, that this return was inefficient, for twb caùfes. î lûSt *M % » 
The one for this, that adultery ought to be punifhed by the Ul Fadh 8 j, 
Ordinary, and is not fuch enormous offence that it fliall be **• 
puniflied by the High Commiffioners, upon which the offen- 
der cannot have his appeal, or other remedy ; and clearly the 
wife (hall not fue there for alimony ; quod fuit conceffum per 
Coke, Warburton, and Foftcr, but Walmfley doubted of 
adultery : for it feemed to him, that this was an offence en- 
' ormous» 2. That by force of the aft i £1. the High Com- 
miffioners cannot imprifon the faid Sir William for adultery, 
nor for denying alimony to his wife (if that was within their 
jurifdiftion.) And although that the words of the letters pa- 
tent give them power to imprifon the party, yet if the a£t doth 
not warrant it, they cannot imprifon him. And Dodcridgc, 
Serjeant to the King, of counfel on the other fide, did not 
defend the imprifonment to be lawful ; and it was clearly 
agreed by Coke, Walmfley, Warburton, and Fofter, that 
the Commiffioners had not power to imprifon him in this 
cafe : and Walmfley faid, that although they have ufed by 20 
years to imprifon in fuch cafe, without exception taken, yet 
when it came before them judicially, they ought to judge ac- 
cording to law : and upon this Sir William Chancey was 
bailed : alfo it was refolved per totam curiam* that when upon 
the return it doth appear, that the imprifonment is not law* 
fui, the court may difebarge him of imprifonment ; but in 
this cafe, the court thought fit rather to bail him, until the 
next term, and in the mean time to attend upon the Arch- 
bifliop, -and to do that which of right and reafon they ought 
to do. Alfo it was refolved that the return was infufficient in 
form, viz. 

i. It is not (hewed when the adultery was committed. 

a* He was enjoined to allow his wife a competent main- 
tenance, without any certainty ; and to perform fuch fubmif- 
fion and other order for his adultery, as by the law he (hall 
be enjoined, and it is all infuturo^ and uncertain what order 
they will take, and yet for the refufal they imprifon him : alfo 
they make their warrant by force of a commiffion to them and 
others direâed, and do not fay, or to any four of them, fo that 
it may appear to the court that they who made the warrant had 
power by the commiffion ; alfo it is faid in the warrant, that he 
was fummoned by the order of the court. Vtde in my Treatife 
at large the reafons and caufes for which the Commiffioners (un- 
left that it be in fpecial cafes) may not fue and imprifon. Vide 4 *"*• ?3*> 
,. . Pafch. 333» *• 



Empringham's Cafe. Part XII. 

I Xnft. 334. • Pafch. 4.2 El. Rot- 1209. Ed. Thicknefle was imprifoned by" 
the High CommifEoners, and upon Habeas Corpus delivered 
by the Juftices of the Common Pleas. 



pageçsd * EMPRINGHAM's Café. 

Pafch. 9 Jac. i. 

Star-chamber. TN this very term a cafe was moved in the Star-chaifcber, 
£?" ,,lty " g X u P on a D *" exhibited by the Attorney-general againft Rob. 
S«s73>79» °« Empringham, Vice-Admiral in the county of York, Marma- 
duke Kettlewell, one of the MarOials of the Admiralty, and 
Thomas Harrifon, one of the informers of the Court of Ad- 
miralty in the faid county, and they were charged with, op- 
preflion and extortion, that they had fined and imprifoned 
divers of the King's fubjeâs in the county of York, which 
no Judge of the Admiralty can juftify ; for that the court is 
not a court of record, but the proceedings there are according 
to the civil law, and upon their fentence, appeal and no writ 
of error lieth i alfo the faid Empringham hath caufed divers 
to be cited to appear before him for things done in the body 
of the county ; as for not repairing of the banks of a river, 
which is within the body of a county : alfo for cutting of trees 
upon his own foil, and fuch like, which were determinable 
by the common law; and not before the Admiral» for his au- 
* thority is limited to the high fea, and is out of any county : 
and fpr thefe and other oppreffions and extortions they were 
by fentence of the court of Star chamber, fined, and im- 
prifoned, and an award, that rcftitution fhould be made, &c. 



HIGH 



Part XII. 



HIGH COMMISSION. 

Trin. 9 Jac. i. 

Tk MEMORANDUM, that upon Thurfday before the term Prohibition!. 
JVJL of Ho, y Trinity, all the Juftices of England were by Ant^ 58, 59f 
the command of the King aflembled in the Council-chamber A' c £*? 9 *s£. 
at Whitehall, where was alfo Abbot, Archbiftiop of Canter* i 7> 18,41,41, 
bury» and with him two Bifbops and divers civilians, where 7°» 
the Archbiftiop did complain of prohibitions to the High 
Commiffioners ont of the Common Pleas, and the delivery of 
perfons coknmitted by them by Habeas Corpus* and principal- Anutfou 
ly of Sir William Chancey -, where I defended our proceed- 
ings, according to the Treatife which I made of it, and which 
I delivered before the High Commiffioners : and after great 
difputation betwixt the Archbifliop and me, at the laft the 
Archbiftiop faid, that he had a point not yet touched upon in 
my Treatife, which would give fatisfaffcion to the Lords, and 
to us alfo without queftion, upon which he would rely ; and 
that was the claufe of reftitution and annexation, fciL " and 
" that all fuch jurifdiftions, privileges, fuperiorities, and 
<( pre-eminencies, fpi ritual and ecclefiaftical, as by any fpi- 
iC ritual power or authority hath heretofore, or hereafter law- 
" fully maybcexercifed or ufed, for the vifitation of the cc- 
€i cleftailical ftate and perfons, and for reformation, order, 
" and correction of the fame, and of errors, here fies, 
€C fchifms, &c. x fliall for ever by authority of this prefent Par- 
" liament, be united and annexed to the imperial crown of 
" this realm :" and it was faid, that the Kings H. 8. and 
Ed. 6. gave power by their commi (lions under the great feal 
to divers to impofe mulâs, &c. in fpiritual and ecclefiaftical 
caufes, &c. and upon this he concludes, that inafmuch as 
this had been ufed before 1 El. this is given to the Queen 
Elizabeth and her fucceflbrs : alfo inafmuch as by the (la- Ante* 37. 
tute of a H. 4. and 2 H. 7. the jurifdi&ion * eccleGaftical Page [85] 
may fine and impiifon in certain particular caufes eccleGaf- 
tical, for this caufe jurifdidtion to fine and imprifon in all 
eccleGaftical caufes is given to the King : and this he faid he 
uttered to the intent that this may be anfwered ; to which I 
for a time gave this anfwer, that it was good for the weal 

public, 
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pubilic, that the Judges of the common lav (hould interpret 
the ftatutes, and afts of Parliament within this realm ; and 
that if fuch interpretation ought to be made, ..what he urged, 
was sfofurd and againft law and rcafon for divers caufes. 

i. For that if fuch word (lawfully) were omitted, that yet 
this aft, as appears by the title and preamble» being an aft of 
reftitution, ought to be intended of lawful jurifdiftions, 
privilege3 y &c. , ' . » 

2- Thefe words, c « heretofore hath, or hereafter lawfully 
u may be exercifed, M &c. This word lawfully extends as well 
to times paft, as to times future : and all this was affirmed by 
all the Juftices. v 

3. It was faid by me, that before the flatute of 1 Eliz. no 
ecclefiaftical Judge may impofe a fine or imprifon for any ec- 
clefiaftical or fpiritual offence, unlefs there be authority by aft 
of Parliament : and this was fo affirmed by all the Jufticeè» 
that although in fome cafes they may fine and imprifon» there- 
fore to fay, that by this claufe in all cafes they may fine and 
imprifon, was fo manifeft, that it was not worthy any anfwer : 
but now I have feen the commiffion made to Cromwell the 
King's Vicegerent, and other commiffions to others by his 
appointments, for this, that be was employed in the affairs of 
the kingdom, m which commiffion are thefe words. Vide 
my book of Precedents; the Commiffion at large. 

And afterwards in this very term the Privy Council fent 
for the Juftices of the Common Pleas only, and there the 
reafons and caufes of the (aid refolution were largely debated \ 
and oppofition was made as much as might be by Egerton, 
Lord Chancellor ; but the Juftices of the Com. Pleas remain- 
ed confiant in their former opinion; and afterwards the 
Council fent for the Chief Juftice of the King's Bench, Juf- 
tice Williams, Juftice Croke, Tanfield Chief Baron, Snig, 
Altham, and Bromley, who were not acquainted with the 
reafons and caufes of the faid rule of the Common Pleas , nor 
did they know for what caufe they came before the Council ; 
and hearing the Lord Chancellor affirm, that the High Com- 
xniffioners have always by the aft of 1 Eliz. impofed fine and 
imprifonment for exorbitant crimes (without any conference 
with us) were of a fudden opinion with us, without any con- 
ference amongft themfelves, and without hearing of the mat- 
ter debated : and after at another day this very term, the faid 
Judges of the King's Bench, Barons of the Exchequer, 
and Juftice Fenner and Yelverton, who were omitted before, 
and we the Juftices of the Common Pleas were all commanded 
to attend the Privy Council ; and when we all were aflcmblcd, 

we 
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wc of the Common Pleas were commanded to retire, for that, 
as the Lord Treafurcr faid, we had contefted with the King, 
and in our abfence the King and the Prince fat with the 
Council, and then the JuQiccs of the King's Berich, and Ba- 
rons of the Exchequer were (queftioned) feriatim with the 
Council : and the King demanded their opinions in certain 
points concerning the high commiflion, with which they were 
not acquainted before, which were not related to us. In all 
which as appears after» they were not unanimoufly agreed ; 
and after two hours and a half, we the 'Juftices of the Bench, 
Coke, Walmfley, Warburton, and Fofter, were commanded 
to come before the King» the Prince, and the Council, 
where the King declared, that by the advice of his Council, 
and by the advice of the Juftices of the KingS Bench, and 
Barons, he will reform the high commiffion in divers points, 
* add reduce it to certain fpiritual caufes, the which after he Page [86J 
will have to be obeyed in all points : and the Lord Treafurer 
faid, that the principal feather was plucked from the High 
Commiffioners, and nothing but flumps remaining ; and that 
they (hould not intermeddle with matter .of importance, but 
of petit crimes ; and this word (errors) being general, fhali 
be explained, and no obligations (hall be taken of the parties, 
as before abfurdly and unjuftly (as he faid) had been taken, 
and divers other 7 things were reformed, as he faid ; but he 
did not declare them in particular. 

To which it was faid by me to the King, that it was 
grievous to us his Juftices of the Bench, to be fo fevered from 
our brethren, the Juftices and Barons, but more grievous that 
they differed from us in opinion» without hearing one an- 
other ; and efpecially forafmuch as we have proceeded in the 
cafe of Sir Will. Chancey, and other cafes concerning the 
power of the High Commiflioners, in impçGng of fines and AnteaSs. 
imprisonment judicially in open couit, upon argument at the 
bar and the bench, where it was refolved by us» that the 
High Commiflioners cannot fine and imprifon, but in certain 
cafes ; and the judicial courfe ought to be .judicially reverfed : 
but I faid to the King, that when we the Juft. of the Com- 
mon Pleas fee the commiffion newly reformed, we will, as 
to that which is of right, feek to fatisfy the King's expecta- 
tion; and fo we departed without any demand of our 
opinions* 



STOCK- 
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STOCKDALE's Cafe. 

Trin. 9 jfac. Regis. 
In the Court of Wards. 



Kin&'a ^nt fTI H E King by his letters patent, dated 9 April, the 

void for uncer- l ninth year of his reign, granted, afligned» and fet over 

t-inty, to vVilliam Stockdale, in thefe words : 

?Co. A a5 Co. " ^ uc ^ an( * *° man y °f * c debts, duties, arrearages, and 

66. 7 Co. 14. ' u fums of money, being of record in our Court of Exchequer , 

8 Co. 45, 55. «« Court of Wards and Liveries, Court of the Duchy of Lan- 

?oCo. 1 a6. a b >47 " <C ca ^ cr > °r within any other court or courts within this our 

64. b. ni b. " realm of England, or being of record in any of our (aid 

» Co, zi. « courts, &c. in any year, of feveral years from the laft year 

«* of the reign of H. 8. until the thirteenth year of our late 

*' dear Gfter, as fliall amount to the fum of a thoufand 

" pounds, to have, take, levy, recover, and enjoy the faid 

" debts, duties, arrearages, and fums of money amounting 

" unto the fum of a thoufand pounds, before, in and by thefe 

" prefents given and granted to the faid vVilliam Stockdale, 

" his executors, adminiitrators, andaffigns." 

And in this cafe divers points were refolved. 

1. That the faid grant of the King is void for the uncer- 
tainty, for by the grant no debt in certain may pafs, and if 
it cannot pals by the grant at the beginning, it (hall never 
pafs, as this cafe is : as'if the King hath a hundred acres of 
land in D. and he grant to a man 20 stores of the land in D. 
without any defcribing of them by the rent, or occupation, or 
name, &c. this grant is void ; and in the cafe of the King 
the patentee (hall not have his eleâion, as he fliall in the 
cafe of a common perfon *, but in cafe of the King, if the 20 

Pa rg -j acres are defcribed, or by abuttals, or • by name certain in 
• ' the particular» this is good demonstration which 20 acres (hall 
pafs. 

2. Where the patentee claims by force of this word «r- 
rearagia, to have arrearages of rents, reliefs, and mefne rates 
of lands, &c. in the Couitof Wards, &c. 

It was refolved clearly, that he (hall not have them, if 
the patent had not gone further j for inafmuch as this word 

tfr- 
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arrearages is coupled with thefe words, debts, duties, and 
with thefe words fubfequent (fums of money) it (hall be in- 
tended of arrearages of things perfonal, and not of things real ; 
as of arrearages of account of monies delivered in preft, &c. 

But theprovifo in the end of the patent, fed Provided al- 
ways, that the faid William Stockdale fhall take no benefit by 
any means of arrearages of any rents, reliefs, tenths, or annual 
payments whatfoever, until Sir Patrick Murrey and others be 
fatisfied and paid the fum of 10,000 1. &c. hath well explained 
what arrearages the King intended, viz of rents, &c. and fo 
to conflrue one part of the patent by the other ; but clearly 
mean rates, (rents) are not within the faid words, for they 
art the profits of demefne land» 



M ANSLAU GHTER. 

Trin. 9 Jacobi Regis. 

DIVERS men playing at bowls at Great Marlow in the Vide Keeling'! 
county of Kent, two of them fell out, and quarrelled R ^°* 8,IU * 
the one with another, and the third man who had not any rHawklT^o!' 
quarrel, in revenge of his friend, ftruck the other with a periotum. 
bowl, of which blow he died ; this was held manilaughter, 
for this, that it happened upon a fudden motion in revenge 
of his friend. 

In the very fame term a fpecial verdift, being divers years 
paft found in the county of Hereford, the effeft of which; 
•* that two boys combating together, the one of them was 
" fcratched in the face, and his nofe vuided a great quantity 
€i of blood, and fo he run three quarters of a mile to his fa- 
cf ther, who feeing his fon fo abufed, and the blood run from 
" him, and his cloaths and face all bloody, he took in his hand . 
«« a cudgel, and went three quarters of a mile to th^ place. 
«* where the other boy was, and ftruck him upon the head, - 
«« upon which he died " And this was held but manflaugh- . 
ter, for the ire anjl paflion of the father was continued, and 
there was no time that the law can determine that it was fo 
fettled, that it (hall be adjudged in law malice prcpenfe; and 
this cafe was moved ad mtnfum^ &c. 

Vol. VIL K HIGH 



Fwtxn. 



»a.m * HIGH COMMISSION» 

Mich. 9 Jacobi Regis* 

Via. Aat t* TUfEMOR ANDUM> That upon Thursday in this ten», a 
* 7 '£t ^ Comm >ffi on * Q caufes ecclefiaftical was publifhea 

1 J 9» 47» - m € | ie g reat c handber of the Archbifhop at Lambeth, in which 
I with the Chief Juftice, Chief Baron» Juftice Williams, 
Juftice Crook» Baron Alrtram, and Baron -Bromley, wertf 
named Commiffioners, amongft all the Lords of the Council», 
divers Bifhops, Attorney and Solicitor, and divers Deans and 
DoÛors of the canon and civil laws ; and I was commanded 
to Gt by force of the (aid CommHEon, which I refufed for 
thefe caufes : 

r. For this, that I, nor any of my -brethren of the Com- 
mon Pleas were acquainted with the Commiffion, bat the 
Judges of the King's Bench were, 

2. That 1 did not know what was contained in the new 
Commiffion, and no Judge can execute any commiffion with 
a good conference without knowlege * and that always the 
gravity of the Judges hath been to know their commiffion, for 
tantumfibi ifi pirmiffum % quantum comm'ijfum : and if the Com- 
miffion be againftjaw, they ought not to lit by virtue of it. 

3. That there was not any neceffity that I fhould fit, who 
onderftood nothing of it, fo long as the other Judges were 
there, the advice of whom had been had in this new Com* 
miffion. 

4. That I bave endeavoured to inform myfelf of it, and 
have fent to the Rolls to have a copy of it, but it was not en- 
See t Hawk, c rolled. 

14. fca. 1. * * 5. None can fit by force of any Commiffion, until he hath 

s!c c?"th!f ' ii* ***** oat ^ °* fupreroacy, according to the ftatute of 1 Elte. 

in P«îum!°aQd And for this, if they will read the Commiffion fo that we may 

ch. i.fea/ift, hear it, and have a copy to advife upon it, then I will either 

ch.' 9 '^ 4 * fitwÂew caufe to the contrary. But the Lord Treafurer 

tot&ftçTart would for divers reafons perfuade me to fit, which I utterly 

ch. 04. by offi- denied» 



Part XII. High Commission. 

And to this the Chief Juftice, Chief Baron* and feme 
«ter of the Judges feemed to incline, upon which the Lord 
Treafurer conferred in private with the Archbifhop Bancroft» 
who faid to him, that he had appointed divers caufes of he* 
xefy» inceft» and enormous crimes to be heard upon this day»y 
and for that he would proceed ; but at l*ft be was content 
that the Commiffion fhould be folemnly read, and fo it was, 
which contained three great fkins of parchment, and con- 
tained divers ppints açainft the laws and ftajutes of Eng- 
land : and when this was read, all the Judges rejoiced 
that they did not fit by force of it : and then the Lords of the 
- Council» viz. the Archbifhop, the Lord Treafurer» the Lord 
Privy Seal, the Lord Admiral» the Losd Chamberlain, the 
Earl of Shrcwibury, the Earl of Worccfter, with the Bifhops, 
t&ok the oath of fupremacy and allegiance, and then we aa 
Coramiffioners were required to take the oath, which f re* 
fufed until I had confidered of it : but as the fubjeft of the 
King» land the other Judges alfo took the oaths of fupre* 
tnacy and allegiance. 

Then the Lord Archbifhop made an oration in commen- 
dation of the care and providence of the King for the peace 
and quiet of the church ; alfo he commended the Comroif- 
fipners» alfo the neceffity of the Commiffion to proceed fum* 
marily inthefe days, wherein fins.of a deteftible nature, and 
fixions, and fchifms did abound, and protefted to proceed 
fincerely by * force of it, and then he canfed to be called a Page [89] 
«oft blafphemous heretic, and after him another, who was "* efT j 
brought hither by his appointment» to (hew to the Lords and p^J^l 
die ataditory the neceffity of that Commiffion. 

And after» the Archbifhop came to the Chief Juftice and 
tome, and promifed up, that we (hould hsfvc a copy of the 
Commiffion, and then I fhould obferve the diverfity between 
the old Commiffion and this; and all the time that the long 
Commiffion was in reading, the oath in taking» and the ora- 
tion made, I flood, and would not (it, as I was requefted by 
the Archbifhop and the Lords, and fo by my ezampre did all 
the reft of the Juftices. 

And the Archhifhop faid, that the King had commanded 
him to fit by virtue of this uew Commiffion, in fome opea 
place, and at certain days : and for that caufe he appointed 
the Great Chamber at Lambeth in winter, and . the Hall in 
thefuromer* and every Thurfday in the term-time, at two of 
the clock in the afternoon, and in the forenoon he would have 
à fermon for the better informing of the Commiflioncrs of 
fhjgr duty» in the true and fincere execution of their duties. 

K a FUhing 
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JRîten. Fiflu 
SetShfep. Abr. 

Ntlfon't Juft, 
dcFiih. 



Fifhing in the River Thames. 

Mich, g jfacobi Regis. 

IN this fame term the ifluc in an information upon the 
ffatute of 2 H. 64 15. was tried at the bar, and upon the 
evidence upon the words of the faid au» which are, that 
every perfon which fetteth or fafteneth in the river of Thames 
any nets or engines called trincks, or any manner of nets, to 
any ports, boats, anchors, or the like thing, to (land conti- 
nually day and night, forfeits to the King one hundred (hil- 
lings for every time, &c. and the defendants having fet and 
fattened nets called trincks, in the river of Thames, Sec. to 
boats day and night» for fo long time as the tide did ferve, 
and did not fay continually. 

Thequettion was, if this was within the flatute. And it 
was clearly refolved, that it was within the flatute : for the 
nets called trincks, cannot (land but for fo long as the tide 
ferves : arid for this the word continually (hall be taken conti- 
nually fo long as they may (land to take fi(h, and as the time 
of fifhing endures, be it in the day or night, for lex non tntti:- 
dit aliquid impojfibile, for otherwife the law (hould not be of 
any efFeft : and although that it was (aid, that this flatute re- 
mains in force, and if any had complained of any offence 
againft it, he (hall be punifhed ; but the reafon why no exe- 
cution hath been made of this aft, was for this, that none 
(hould have benefit by the fuit but the King only, for the pe- 
nalty is only given to the King. And as it doth appear by 
the preamble irt the provifo in the aft, the manner of the 
nets was not the caufe of the making of the aft, for by the 
provifo' every man may fifli in his feafonable time with 
trincks, if they are of aflife, drawing and conveying 
them with their hands» as other fifbers do, and not fatt- 
ening them to potts» boats, or anchors, &c. continually to 
(land; for the mifchief was by fattening them, and the 

Handing 



Part XII. Smulter's Cafe. 

/landing of them continually, the brood and fry of fi(h were 
deftroyed, and disturbance made to common paflage of veflels, 
as weers, lidels, and other engines. 



• S H U L T E R's Cafe. Pàgc M 

Mich. 9 Jac. Regis. 
In the Star-Chamber. 

JN Camera Sjell. the cafe was fuch ; "John Shulter of A win* mm 
•* " Wtfbich of the age of 1 1 5 years had ifluc John his eldeft fcalt * deed read 
, 4< fon, andotherjs, viz Chriftopher, Richard, &c. and being ^ ïfl y«, Se « * 
'• feifed of lauds in fee of the value of a hundred marks per , j ^ *" 4 9, " 
,", annum, his eldeft ion being dead, and his grandchild John Moor i8z. 
44 being within age he intended, and fo gave directions to 1R0I1. R. 440. 
« make a leafe of a farm called Rou&all to Chriftopher, dur- 4 pn " . 

" ing the minority of his grandchild* rendering the ancieut 
44 rent, with power of revocation : and of land in Yarfbusy 
" to the faid Richard, in the fame manner, and for the fame + 

" time : and Chriftopher and Richard by the covin and aid 
€i of one Woodroof a fcrivener, 24 Eliz. drew and ingrofled 
** two feveralleafes of the pr em i (es feverally to Chriftopher 
" and Richard, for one and fifty years, rendering rent but 
** four- pence ptr arin and without any power of revocation : 
" and John 5 h ulcer the grandfather could read and write very 
44 well, but by reafon of his great age was blind ; and Wood- 
M roof declared to him, that the etteû of the faid leafes were 
" in all points according to his dire£tion : and upon this the 
" faid John Shulter, the grandfather, fealed and delivered as 
44 his deeds." 

And it was refolved by the Lord Ellefmere Chancellor, 
and the two Chief Jufticcs, that the faid indentures cou : d not 
bind the faid John Shulter, for this, that he was blind and 
like to one who could not read at all ; and that the effect 
being declared uflto him in other manner than in truth the 
indentures were, it did fully agree with Manfer's cafe, in the 
Second Part of my Reports, fol. 4. > . 



Kj Sir 
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Sir ANTHONY ASHLEY's Cafe, 

Mich. 9 Jac . Regis. 
Confpiracy. 

tfesttttAk. "QETWEEN Sir Anthony Aihley, Knight, plaintiff, and 

Sfcf** tj Sir James Cretghton, Knight, Hercules Hunnings» 

IS^, 1 * 7 * JohnCantrellfcrvafitof Housings, Thomas Hampton, Ar- 

% Hfcak, * 71. chibald Sterling, ferrant to Sir James Creigbton, Hen. Smith, 

Mary Rice, and divers others defendants, the cafe was thus : 

** Sir James Creigbton bad bought a pretended right of 

•** and in the manor of Lyddy and Millifcm, and divers otbcé 

«* lands of which Sir Anthony had long pofleffion ; npon 

44 which divers, motions were made concerning fines acknow- 

♦* leged to be ftaid, &c. in the Common Bench, and Sir 

" James Creigbton not prevailing in it, and Sir Anthony, for 

" divers miftiemeauors only, heard before the Lords of the 

u CouticU, at the Council table, being difcharged to be ohe 

♦* trf the Clerks of the Council and in great diigrace, be en- 

. u teredinto a wicked and- damnable conspiracy with the 

Page [91 J " other * defendants, to accufe the faid Sir Anthony of 

•* feme heinous and capital crime, by which he ihould for- 

** frit all his land to the value of two thoofand marks per an* 

•* tarn, and his goods and chattels to a great value, which 

« they Ihould (hare amoogft them.: and in the end, Henry 

'" Smith, who had been fervant to Sir Anthony, was fub- 

" orned by the (aid Sir James, and 'others, to accufe the laid 

" Sir Anthony of the murder of one William Rice who was 

4 * thehufband of the (aid Mary Rice, one of the defendants, 

44 which William Rice was dead above eighteen years before» 

* upon furmife made by Sir James Creigbton, mat after the 
" attainder of Sir Anthony Aihley, Smith (hoiild have a por- 
" tion of five hundred pounds in money ; and that Sir James 
M Ihould procure of his uncle, the Capt. of the Guard, a place 
" of the Guard in ordinary, and procure the K. td grant protec- 

* tion to the bid Smith againft his creditors, and a general 

pardon 
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** pardon of all offences ; bot he would not male any accu- 
44 fation of the faid Sir Anthony until he had afliirance of it ; 
44 and upon this» articles by writing indented, jrere drawn 
44 and ingrofled by one Thomas Wood, a fcrivcner, who 
%i dwelt in an obfcure place about the Tower, made between 
" Sir James Creighton of the one part, and the find John 
" Cantrell, ferrant to Hunning, by the confent of Smith» 
44 and to his ufe on the other part ; by which Sir James cove- 
rt nantcd, that the faid John Ôantrell and bis heirs, after the 
44 conviftion and attainder of Sir Anthony Afhley, (hall have 
44 the fixth part of his manors, lands, tenements, and here* 
44 ditaments, goods and chattels in fixr parts to be divided, 
44 in confederation that Cantrell covenanted, &c. that he 
44 fbould procure witneflês to convia the plaintiff of murder, 
44 or other capital crime, and to deliver to Sir James Creigh- 
44 ton a true particular of all the lands, goods, and chattels 
" of Sir Anthony, .which articles were fealed and delivered 
•* by Sir James Creighton, 1 6 February anno y Jac. And at 
44 the fame time he was bound to Cantrell in an obligation of 
44 eight th&ifimd pounds for performance of the (aid articles, 
44 and after, within two days after the faid articles werefeal- 
44 ed and delivered, Hen.' Smith counterfeited htmfelf to be 
44 fick, and then he revealed the faid murder in difcharge, as 
" he pretended, of his confeience, and accufed himfdf of 
44 poifoningof the faid William Rice, by the commandment 
44 of the faid Sir Anth. Afhley, fo that he himfclf was the 
44 principal ; and upon this Sir James Creighton procured 
44 the laid Mary Rice, late the wife of the faid William Rice, 
44 to prefer a petition to the King, importing the accufation 
u aforefaid : the King referred the petition to the Chief Juf- 
44 tice of the Ring's Bench, to examine the caufe and the 
" wîtnefles on both fides, the which he did, and certified 
44 the King that be had found a falfe confpiracy, to iudift 
44 Sir Anthony without any juft ground ; and certified alfo 
" the effeft of the laid articles ; upon which the King after 
41 conference with his ^rivy Council, and by their advice, 
4i thought the matter neceflary to be heard and fentenced in 
44 the Star-chamber, the which matter upon ordinary prbceed- 
44 ings was heard by fix days in the very fame term : and it was 
44 objefted by the counfel of the defendants, that the bill upon 
44 the faid confpiracy did not lie, and that it mould be dan- 
44 gerous to maintain it ; for if it fhould be lawful for every 
" one who isaccufed, or was in fear to be accufed of anycapital 
44 crime, to exhibit his bill m this court againft the accufer 
" and all the witnefles, and by many captious and intricate 
44 interrogatories fcverally to examine them* to find contrariety 

K 4 " i» 



Conspiracy Part XII; 

14 in them in circumftanccs ; this will dstef men to profecute 
** again ft great offenders, and thence great offences will pafs 
" unpunished, which will be dangerous to the weal public, 
" and by the law, çonfpiracy lies when a man is^indiÛed, 
" and legitime modo acquutatui : but here he was never in* 

P*ge foal " ^iôedi an< * # * or ^ at n ma Y ^ e > tnat ^ r Anthony is guilty 

* L " of the faid aime, and then are all mouths flopped to fay 

u the contrary." 

See i Hawk. But to that it was anfwered and refoWed by (he Lord 

ch. 7*- Chancellor, the two Chief Juftices, and all the court, that in 

<^iïc* 3 i* C ' l *" 8 ca ^ c tnc *"'* was ma ! nt »i na W c > although that the party 
9 ' accufed was not indicled and acquitted before, as it was re- 
folded in this coutt, Hit. 8 Jac. in Poulter's cafe, and for 
the reafons and cautions there exprefled ; alfo in this cafe at 
the bar, be Sir Anthony guilty or not guilty of the faid mur- 
der, yet the defendants arc pun i(h able for the great and hei- 
nous mifdemeanor and confpiracy, fcil. for promifing of the 
faid bribes and rewards to fubborn the faid Henry Smith to 
accufe the plaintiff of the faid murder eighteen years pafied, 
and the articles in writing to (hare and divide the cftatc of 
Sir Anthony after the attainder ; for this corrupt confpiracy, 
and great and perilous praûice and mifdemeanor, the defen* 
dants (hall be punifhed, let Sir Anthony be guilty or not in 
the faid crime. And it is a great indignity offered to the 
King for any fubjeft, to prefume to covenant or affume, that 
the King ihnll grant prote&îon or pardon, or that the eftate 
of any man fliall be (bared and divided before his attainder. 

So that although that the court will not enter into the ex- 
amination of the crime, yet it appears by the teftimony of a 
great number of witnt&Si that the faid William Rice did 

The grand pox. not die of any poifoning, but of another horrible difeafc, that 
be had got by his wicked and diflblute.life, which with reve- 
rence cannot be fpoken. 

And in this cafe it was refolved, that if felony be done, 
and one bath fufpicion upon probable matter that another is 
guilty of it,.becaufe that he had part of the goods robbed, and 
is indigent, or if the party be indicted, or if murder be com- 
mitted, and one is feçn near the place, or coming with a 
fword or other weapon embrued with blood, or that he was in 
company of felons, or hath carried the goods ftolen to ob« 

Safpicion. ' f cure places, or fuch like things, thefe are good caufes cf fuf- 

Rep. L a A. b i47. P» c ' on > ana * by r ea f on of this he may arreft the party fo fuf- 
' peâed, to the end that he may fubjeâ htm to juftice. 
But in this cafe three things are to be obferved. 

1. That 



Part XII* Writ Dc Heretico cocnburcndo. 

i. That a felony be done. a Hawk, c is. 

a. That he who doth arreft, hath fufpicion upon probable *** m 'J* c# ^ 
caufe, which may be pleaded, and is traverfable. «p. 45!' t!a. 7! 

3. That he himfelf, who hath the fufpicion, arreft the Md46.rea.4ft* 
party- 

For he cannot command another to do it, (or fufpicion is a 
thing individual and perfonal, and cannot extend to another 
perfon than to him who hath it. 

Alfo it wasxefolved, that if felony be done, and the com- 
mon fame and voice is that one hath committed it, this ia 
good caufe for him who knows of it to arreft the party, to 
the intent that he may be brought to juftice ; but none can 
arreft the party fufpeded by the command of him who hath 
the fufpicion ; and with this agrees the book in a H. 7. 15, 
16. 15 H. 7. 5. 20 H. 7. 12. 21 H. 7. 28. 7 Ed. 4. ao. 
8 Ed. 4. 27. j 1 Ed. 4. 4. 6. 17 Ed. 4. 5, 6* 20 Ed. 4. 6.b. 
7 H. 4. 25. 27 H. 8. 23. 26 H. 8. 9- 7 El. Dy. 226. 



Writ De Heretico comburendo. Page [ 93 j 
Hil 9 Jac. 1. 

IN this very term, the Attorney and Solicitor confulted Breve de Here 
with me, if at this day upon convi&ion of an heretic be- tico combureo- 
Tore the Ordinary, this wiit De Heretico comburendo lieth; and t J} f ££££* 
it feems to me clearly that it doth not, for the reafons and au- 5 Co. 23. 58. 
thorities that I have reported, Trim. 9 Jac. fol. 73. And at- *j * H. 4 c - '*' 
ter they confulted wiih Fleming, Chief Juftice, Tanfield, 5 6, e 57 . nt ' * ' 
Chief Baron, Williams and Crook ; and they upon the re- 1 Hawk c. a. 
port of Dr. Cofins, mentioned in my faid repot t, and upon Sc ^'p» ''• 
certain precedents which paflcd in the time of Queen Eliza- H ' '*• '** u 
beth, upon former precedents, although the flatute of 2 H. 
4. was enforced, and without confederation (as I have heaid) 
of the authorities cited by me in my faid report, ihey ceuify 
the King, that a wi it De Heretico comburendo lieth upon a 
conviôion before the Ordinary, but that the mod convenient 
and fure way was to convia the heretic before the High Cora- 
miflioners. 

Note, this writ De Heretico comburendo , with all procefs 
thereon, is now entirely abrogated by ûa:. 29 Car. 2. c. 9. 



Paît Xlfc 
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The Lord V A U X's Cafe. 

Pafch. io Jac. i. 

IN this term» the Lord Vaux was indiôed of a Prmuwt* 
9§w 9 _ in the King's Bench upon the new ftatute for refufiftg 

Hâ'wk.ch. the oaths of allegiance, and upon this he was arraigned, and 
39. ft ch. 79. grayed |h a t he might be tried per farts. 

But it was refolved, that he (hall not in this cafe be tried 
by his Peers» for the ftatute of Magna Charta t cap. 29. Nee 
fitper turn ibimutj nic fitper turn mittimus, nifi per legale judicium 
»!fli.4f« parium fuorttm, is only to be under flood of treafon, petit 
treafon, and felony, and of accefibries to them, &c. But 
premunire is but a contempt, and pardon of all contempts 
pardons it ; and for this caufe it (ball not be per pares. 

And upon this the Lord Vaux did confcfs the indiâment. 
Vide Lamb. Jujl. del pace 520. DalHfon's report accordingly ; 
that of riots, routs, unlawful afTemblies, &c. a peer of the 
realm (hall not be tried per parti. Vidt Stamford, &c. 
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Trin. 1 o Jac. i . 



Sot 1 Hawk. 



IN this term, before a feleô council, at York Houfe, 
JUL the Lord Chancellor, thê Archbifhop, the Duke of 
*£.Eu!|, Lenox, the Earl of Northampton, Lord JPri?j Seal, the 
4. ch. ft> fea/ Earl of Suffolk, Lord Chamberlain, the Earl of Worcefter, 
«••jjj*»-^ the Earl of Pembroke, Vifcount Erikin, Vifcount Roch- 
VsmL di?it" ford » thc t* 1 * 2ouch 9 the Lord Knoll*, the Lord Wootton, 

Seél- ifr *7f >9* ^e 
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the Chancellor of the Exchequer» the Chancellor of the Duchy 
Fleming Chief Juftice of the King's Bench, Philips Matter 
of the Rolls» Coke Chief Juftice of the Common Pleas» and 
Tanfidd, Chief Baron. 

The Counted of Shrewfbury (the wife of Gilbert» Earl of 
Shrewsbury) then prifoner in the Tower, was brought before 
the laid Lords» and by the Attorney and Solicitor of the King, 
was charged with a high and great contempt of dangerous 
confluence ; for they declared that the Lady Arbella, being 
of the blood royal, had married* Seymour» fécond fon 

of the Earl of Hertford, without privity or affem of the King , 
for which contempt the (aid Seymour was committed to the 
Tower, and bad efcapedand fled beyond the feas; the Lady 
Arbella being under reftraint efcaped alfo, and embarked her- 
self upon the fea, aod was taken before (he got over; of which 
flight of the laid Lady Arbella, the did Counters being her 
aunt, very well knew a nd abetted, as is direôly proved by 
Crompton, and not denied by the Lady Arbella: and admit (AccdTamimia- 
it, that the Lady Arbella had no evil in tent againft the King Wcari» 
(who had always a great and fpecial care of her, and was^very J 
bountiful unto her, until her marriage with the faid Seymour, 
which was the pommm vttitmn \S yet when (he fled, and when QJtf Weg« I *g? 
:flre (hould be environed wit h evil fpirits, am perverfit perverti 
ptffit, and whai the ihall be In another fphere, (he will not O^po®*™* 
move within the fame oib. * * * 

Aid die Lords of the Privy Council knowing the anana QuU ptofait w^ 
imp*rji±&d (hew divers perilous confequences, ana the rather ,e S» ' 
for this, that the (aid Countefs is an obftinate popifli reculant, \ 
and as was faid, perverted alfo the Lady Arbella. / 

Now the charge was in two points. +. 

i. That the faid Counted of Shrewfbury, by command* 
ment of the King, being called to the Council table, before 
. the Lords of the Council at Whitehall, and there being re- 
quired by the Lords to declare her knowledge touching the 
faid points, and to difcover what (he knew concerning them, Uniroci moi* 
for the (afety of the King, and. quiet of the realm , (he an-~] 
fwered, that (he would not make any particular anfwer ; and 
being again aflced by the King's command by the Council at 
Ijambeth, and being charged again to anfwer to the faid point, l 
(he refufed for two.caufes. 



▼oca. 



Ptrtinlare ai 
gcucrafe» 



,1. For that (he had made a rafli vow that (he would 
Mtdçclare any thing in particular touching the laid 

pointai 
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points ; and for that (as (he faid) it was better to obey 
God than man 
Pjlge £05] • 2. She flood 'upon her privilege of nobility, JTciL to an- 

fwer only when (he was called judicia'ly oeforc her 
Peers, for that fuch privilege was allowed (as ihe faid) 
to William Earl of Pembroke, and to the Lord Lum- 
ley. 

2. The .fécond point of her charge was, that when fuch 
anfwer which (he had made was»' put in writing, and read to 
to her, yetfterefufed to fubfcribe to i t ; which denial to dif* 
cover and dilcharge her conference in a cafe which toucheth 
the fafety of the King, and quiet of the realm, was urged «by 
the King's council to be a great and high contempt, and that 
nobility hath not any fuch privilege as is alleged, nor any fuch 
allowance as was fuppofed ; and that rafh and illegal vows 
make not an excufe, and that th isj)recedent being now op jpn 
j£ the ftage, was of very dangerousconlequence : and the frid 
Countefs hearing the charge, yet perfiftcd in her^o bftinate 
refufal , for the lame reafons and caufes upon which (he bad 
In fifteïl before: and the Lord Chancellor began, and the 
- Archbifhop, and all the other Lords began with thefirft, and 
adjudged it a great and high contempt, and the Lord Chan- 
cellor faid, that that was againft the law of England, with 
which all the Lords agreed. 

And that no fuch allowance was given to the (aid Earl of 
t . Pembroke, or to the Lord Lumley in refpcét of their privi- 

lege of nobility, but that they were voces popult % far idee non 
cudtenda' : and the lord Archbifhop principally proved, that 
as well the contempt, as the faid ra(h vow was againft the law 
of God, which he and the Earl of Northampton principally 
proved by diverè texts and examples in holy Scripture. 

And the efleft of all that which the three Juftices fai<f, 
was, that after the fentences of all the learned, prudent, and 
honourable perfonages and Counfellors of eftate, they might 
well be filent ; but in regard that Jilintium inftnatueft vitium % 
they would fpeak fomething briefly, viz. 

That three things in this cafe are to be well confidcred. 

1. "Whether the refufals aforefaid of the faid Countefs were 
offences in law againft the King, his crown and dignity. 
± 2. What manner of proceeding this is, and whether it was 
judicable by precedent or reafon. 

3. What 
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- ?• What is the demerit of the offences» and how pu- 
iftiablc. 

As to the firft, it was refolved by the Juftices and Matter of Nta» ttnttv, 
the Ralls, that, the denying to be examined was a high and * c * 
great contempt in law, againft the King, his crown and dig- 
tiiiy ; and that if it fhould be permitted, it would be an occa- 
fion of many high and dangerous defigns againft the King 
and the realm, which cannot be discovered : and upon hope 
of impunity it will be an encouragement to offenders, as Fle- 
ming Jultice faid, to enterprise dangerous attempts. 

And the Matter of the Rolls faid, that it was not any privi- 
lege of nobility, to refufe to be examined in this cafe, no 
more than of any fubjccX 

Alfo, if one that is noble, and a Peer of the realm, be Qçawethc« f- 
fucd in the Star-chamber, or in Chancery» they ought to an- \^ ù ^ M * 
iwer upon their oaths, and may be examined in the Star- ' 
chamber upon interrogatories upon their oaths : and if one 
who is noble be produced as a witnefs between party and par- 
ty, he ought to be fworn, or otherwife his teftimony is of no 
value ; and fo is the common experience in the faid courts : 
and the Chief J uftice faid, that forafmuch as where order is 
negleâed, confufion will follow, he would recite fome of 
the honourable privileges which the law of England (more 
than any other law) attribute to the nobility * of England in Page [96] 
legaj proceedings ; and they will not be impertinent, but 
give a great light to the cafe now in hand. 

1. If a Baron, Vifcount, Earl, or other Lord of Parlia- F«Hi««itafti 
ment and Peer of the realm be plaintiff in any action, and â'^jk.^oç.sio. 
the defendant will plead that the plaintiff is not a Baron, Vif- 
count, Earl, &c. as he is named in the writ, this (hall not 
be tried at the common law by jury* who may be corrupted, 
nor by witneffes, as in the Star-chamber, or Chancery, who fwLf bv^£«. 

«nay be fuborned ; but it (hall be tried by the record in Chan- V ? r-i* ? 

eery, which imports by itfclf folid truth ; fo great regard hath J> LA^*-aJ\W • 
the law to the trial of their honour and dignity, &c. ^~ 

• 2. Their pcrfons have many honourable privileges in law. 

1. At the fuit of a fubjeft their bodies (hall not be arretted, 
neither Capias nor Exigent lieth againft them. 

2. For the honour and reverence which the law gives to 

• . nobility, their bodies are not fubjeft to torture in caufâ 

çriminis lafa Majtftatis. 

3. They 
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3. They are not to be tworn In affile?, juries» or other i&* 
ouefts. • 

4. If anyfervant of the King, named in the cheque-roll* 
compaft or intend to kill any Lord of Parliament* Qf, 
other Lord of the King's council» this is felony. 

5. In the Common Pleas» a Lord of Parliament foil hay* 
1 Knights returned on his jury* A 

f>. He fliall have day of grace. t ~ 

7. A Lord of Parliamentfiiall not be tried in cafe of treafah 
felony» or mifprifion of them» but by thofe who açç, 
noble and Peers of the realm. 

8. In trial of a Peer, the Lords of Parliament (ball ljot 

\fwear, but they give their judgment fnper fidem et Rgfa 
antiam démine Regi debitam % fo that their faith and alle- 
giance Rinds in equipage with an oath in the cafe of a 
common perfon in trial of life : and the writs of Padia- 
ment direOed to the lords of Parliament, vçfubfiùtif ; 
ligeantia, &c. And the reafon and caufe that the King 

fives them many other privileges, is for this» becaufe au 
onour and nobility is derived from the King as the 
true fountain: and the King honours with nobility» for 
two caofes. 

f . Ad confultnium % and for that reafon he gives them % 
fobe. 

2. Ad diftndtndum Regan et regnum* and for that caufc r Ef 
gives them a fword. 

And (brafmuch as they derive their dignities, accompanied 
with all thofe honourable privileges from the King» to deny 
to aufwer, being required thereto by the King, to luqh point* 
as concern the (afety of the King and quiet of the realm, is 

<a high contempt and disobedience, accompanied with gmt 
ingratitude. . , 

Page [973 • This denial is contra Ugtantiam jkam iibitam againft the 
faith and allegiance of a perfon noble» due to the King, and 
and which the law greatly efteems. 

And that this denying is a gainft her faith andaJjegumceap* 
pears by the ancient oath of aUc^anc^wKTch ia imprinted ia 
the heart of every fubjeft» /cil. Ere vertu & fidtUt % et veritfem 
praftab* démine Régi de vitâ et membre, et de terrene benere 9 ai 
vivendum et moriendum centra emnet génies* tic* fy Jjtcegnef- 
\ cam out audiam de aliçue damne aut mal» ç*od démine Régi 
evenire peterit f quod non revelate, &c. And this oath of 

jdle^ 
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allegiance is common to all fubieûs, as weU thofe of the nu- 
bility as commonalty : but the law hath greater account of the 
faith and allegiance of a nobleman, than of one of the Com* 
mens, for this, that the breach of their allegiance is more 
dangerous to the King and eftatc, for corruptio optimorum eft 
ftffana ; and for this reafon, the Cpuntefs by her allegiance 
was bound, without being demanded, to reveal to the King 
what (he knows concerning the premifes, upon which great 
snifchief may happen to the King and the realm. But being 
commanded by the King to declare her knowledge, the de- 
nying of it dôth greatly aggravate the offence. 
JfjW eontemnit pfactptvm, ccnummt pracipitnttnu 
Command and obedience are the ligament of government, 
?nd ligtantia eft Ugh ejintia ; for without allegiance and obe* 
" dience, the law cannot proceed. 

As to the fécond point, viz. concerning the manner of 
this proceeding. 

i . Privative,it is not to fine and imprifon, or infli& corporal Vide the Bid of 
punifiiment npon the Countefs* for fine and iroprifonment M ^* iC, âL 
ought to be affefled in fome court judicially. JJL * 3 ^** 

a. Pofitivc, the fine is adfàmndum* or at the moft admi- 
nandum ; it is ad inflruenium non ad deftrutndum. 

This (eleffced council is to exprefs what punifiiment this of- 
fence joftly deferred, if it be judicially proceeded within the 
Star^haniDer ; for which reafon this manner of proceeding t* 
out of the mercy and grace of the King againft this honour- 
able Lady, that (he feeing her offence may fubmit hcrictf to 
the King without any punifiiment in any court judicially. 

If {ira ten ce (hall be given in the Star-chamber according to 
juftice, you the Lords (hall be agents in it : but in this man* 
ner according to the mercy of the King, the King is only 
agent ; the law hath put rules and limits to the juftice of the* 
King, but not unto his mercy» that is tranfeendant and with- 
out any limits of the law j // idu procejfus iflt $Ji rtgalis pknt 
bf rtgi dignus. * v 

Alfo inafmuch as the allegiance and obedience of the /** 
XubjeA, is the bett flower in his imperial garland, to ' 
die intent, that it may neither be blafted, nor impaired 
by this dangerous example, to the prejudice of bis royal 
prerogative and pofterity, this proceeding hath been thought 

ncccf- 
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•tteceflary : and this is. fortified by the precedent of the Earl 
of EfTex, againft whom fuch proceedings were in this very 
• place, anno 42 & 43 Eiiz. Reg. 

And as to the laft point it was refolved'by all quafi una voce, 
that if a fentence (hould be given in the Star-chamber judi- 
cially, (he fhould be fined twenty thoufand pounds, and im- 
prifoned during the King's pleafure. Fide antta 69, &c. 

Hoc in Urrorem y fed queer e quid inde venit ? 
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Trin. 10 Jacobi Regis. 

Grind jury. T\T O T E, that at a feffions of peace held lately at W pod- 
See » Hawk. J^J bridge in the county of Suffolk, the Sheriff* returned a 
i!c w" fea ' ' 5 * £ ram * * n q uc ft» °f which one Robert Scarlet in the county of 
c to 3». g u ff n h a( i requcfted to be one, but the Sheriff knowing the 
malice of the man, refufed to return him ; but notwithftand- 
ing by confederacy with the Clerk who read the panel, he was 
fworn . of the grand inqueft, and was not returned by the 
Sheriff; and being amongft them of the grand inqueft, and 
as one of them, of his malice, and upon his own knowledge, 
as he pretended (to whom the reft gave credit) indit- 
ed feventeen honeft men, upon divers penaj laws ; and 
fome of the Juftices looking over the bills found by the grand 
inqueft, and perceiving fo many honeft men to be indi&ed, 
• as they did think, malicioufly, demanded of them of the in- 
queft, what evidence they had to find the faid bills, and they 
anfwered, by the teftimony and cognizance of one of them- 
felves, fcil of Robert Scarlet : and upon examination it did 
appear, that the faid Robert Scarlet was not returned, but 
that he, by confederacy betwixt him and the Clerk, pro- 
cured himfelf to be fworn of the faid grand inqueft, with 
intent to indi& his neighbours malicioufly, for which offence 
Co. Inft. 3, 32, he was indifted at fummer aflifes, anno 10 Jacobi, held at 
33- Bury, upon the ftatute 11 Hen. 4. cap. 9. by which it is 

hSc'Tpc.sos' P rov ^ C(J > lnac no indidlmcnt (hall be found by any perfons 

named 
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flamed to the Juftices, without due return of the Sheriff*, but 
by inqueft of lawful liege-people of the King, in fuch man-' 
ner as was ufed in the time of his noble progenitors, return- 
ed by the Sheriff, &c. without any nomination, &c. And if 
•any indiftment be made hereafter in any point contrary, that 
the indiftment (hall be void, and for ever held nul. 

And upon this aft of 1 1 H. 4. the faid Robert Scarlet was 
indicted, and he pleaded not guilty. And all the efpecial 
matter aforefaid was proved in evidence, and upon this he 
was found guilty by a fubftantial jury : and in this cafe confe- 
deration was bad of divers point*. 

I. Whether the Juftices of Aflife have power to punifli this 
offence, or no ; and it was held affirmatively, fciL by force 
of their com mi (Con of Oyer and Terminer, for that the faid 
commiflion gives them power ad inquirendum inter alia deom- 
nibus falfitotibuSy rtegligentiis> t£c. et aliis maUfadis y pffenfit et 
injunis quibufcunque, and of them to hear and determine ; and 
this is underftood as well of offences againft an ad of Parlia- 
ment, as againft the common law ; and for that that it is 
commonly ufed, that indictments of non-refidencyof Parfons, 
Vicars, &c. upon the ftatute of 21 H. 8. are taken before 
the Juftices of Affife, by force of this word in the faid com- , 
million of Oyer and Terminer, viz. negiigentiis, &c. fo that if 
the aft be indefinite or general, and doth not give jurifJiftion 
to any certain courts in fpecial (for then the aft is to be pur- 
fued) the general words of the commiflion of Oyer and Ter- 
miner extends to it : and it is well obferved, that in the com- 
miflion of the peace, the faid general words, fciL de omnibus 
\3 fingulii aliis male fad is & ojfenjis have a qualification, fciL 
de quibusfujiiciarit de pace legitime inquirer e pojftnt out debent $ 
which limitation proves the large extent of * the words, Page [99] 
when they ftand without any qualification. 

Fide 7 Eliz. Dyer, Commiffioners of Qytr and Terminer 
may enquire of offences againft penal ftatutes, unlefs that the 
ftatute appoints them to be determined in any court of re- 
cord ? and the opinion there, that in any courts of record of 
the King, are reftrained to the four ordinary courts of record 
at Weftmihfter, is not held for law; and continual experience 
bath been always againft it, as the ftatute of 5 Ed. 6. 14. of 
foreftallers, ingroffers, regrators, gives the penalty to be reco- 
vered in any court of record : and Juftices of Aflife in re- 
fpeft of their commiflion of Oyer and' Terminer have always 

Vol. VIL L enquired 
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enquired of them, the flatute 33 H< .8. 9. of unlawful games, 
and the ftatute of woods 35 H. 8. .cap. 17. and^many other 
ftatutes ; and fo the quare is well refolved in 7 Eliz. for the 
Opinion of Eallin, Saunders, andWhiddon, there, is held at 
this day for good law. 

2. The fécond confederation was had upon the flatute of 
1 1 H. 4, cap 9. and it was held, that the faid Robert Scar- 
let was an offender within the flatute, for it is to be under- 

v ftood, that the faid flatute is partly affirmative of the com- 
mon law, and partly a new law. 

In affirmance of the common law, ip part privative, no in-, 
diftment (hall be found by any perfon named to the Juflices; 
and in part pofitive, but by inqueft of lawful people of the 
King, returned by the Sheriff. And that this was in affir- 
mance of the common law, the flatute proves it, in the man- 
ner as was ufed in the time of his noble progenitors ; and in* 
the preamble it is faid, again ft the courfe of common law 
ufed and accuftomed before this time': and that the faid Ro- 
bert Scarlet was an offender againfl the faid act, for this, that 
he knowing he was nof returned of the grand inqueft, pro- 
ri d i! n 2î* 3 ' cured himfelf by faîfe conspiracy to be. (worn, as is afoçc- 
""" AT "' faid : and although that a perfon folely was in fuch undue 
and unlawful manner fwor'n of the grand inqueft, yet this 
was within the a£t ; and by .confluence an offence againfl 
N the common law, for that malice and falfenefs alone may be 
X>f great mifchief, as appears in this cafe. 

3. The third confideratioh was had of 3 H. 8. 10. which 
alters the faid* aft of the n H. 4. in part, as to denomina- 
tion ; for by the aft of the 3 H. 8. the Juflices of the Gaol* 
delivery, or Juflices of Peace, of whom oncto be of the quo- 
rum, in open court may alter the panel returned by the She- 
riff to enquire for the King only, by addition or extraftior» 
of any jurors fo returned ; and they have power to command 
the Sheriff to put others* in the panel, according to their dif- 
cretion : and the Sheriff ought to return the panel fo reform- 
ed upon the penalty of the faid aft, fo that none can be of 
any grand inqueft but by the return of the Sheriff; and for 

s this, the aft of 3 H. 8. cap. 10. hath not altered the law, as 
to the offence of Robert Scarlet. 

4. The faid aft ïi Hen. 4. hath made a new law, fit- 
licet. That any indidtment found againfl the aft (hall be 
void f which, branch doth not make void any. indiftment 
or presentment, that in the nature of an indictment 
found any point contrary to the (hid aft, is made void by the 

faid 
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faid aft, fo that this may draw in queftion all the indictments 
found at the (âme feffions : and for this, judgment was given 
that he fhould be fined and imprifoned. 
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Trin. io Jac. i. 

T^TOTE, that upon confideration of the ftatute of 3IL7. star-cbaro©«r. 
X\ cap. 14. it was refolved by Coke, Chief Juftice of the Women taken 
Common Pleas, Yelverton, Williams, Snig, and others j Jjjj ^^ 
that whereas it is. provided, that what perfon foever who takes 7Wawk?ch.4i' 
a woman fo again ft her will, &c. although that the body cf per tot. t 

the a& extend to taking only* yet in refpeÛ of this word (fo) *H»»k.d»«*i- 
it hath relation to the, preamble (to fuch perfon as is defcribed * inft.ViV 435 * 
jn the preamble, fcil. having fubftance) it was agreed by all, Fair. 101, 13s. 
that if the wife hath nothing, nor is heir apparent, it is out St * te Triab, 
of the ftatute, for the ftatute would not have been fo curious f0 4 ' 
in defcribing the perfon, and all in vain. 

2. This word (fo) relates to the quality and event of the 
taking mentioned in the preamble, fcil. " to be married or de- 
" filed ;" for if (he be not married or defiled, it is not fuch 
a taking (fo)> id eft, fo married, or' fo defiled ; and it is not 
reasonable that (fo) (hall have relation to the taking, which 
is more remote, and not to the marriage or the defiling, 
wjnch is nearer, quod fuit conc*Jfum % y«r. and clergy is taken 
away by the ftatute of £8 Eliz. cap 9. for principals or pro- 
curers before» vide Stamford, foi. 37. b. accordingly! and fo » 
was the law taken in the 3 & 4 Ph. & Mar. as Juftice Dalli- 
fon reported, Vidt Lamb. 25a, Juftice of Peace. 

Note, the receivers of the woman are principals, but not Ant» %u 
the receivers of them who took the woman, for thefe are but 
acccflbries. Vide Lamb. ibid. 
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Privilege of Priests. 

NOTE, that I faw a report in the time of Queen Mary, 
upon the (tatute 50 £d 3» cap. 5. 1 R. 2. cap. 15. con- 
•9 Co. 65. cerning the * arrefting them of holy church, that the faid 
iS^k.78. ftatutesafe but an affirmance of tne common law, and in 
f 4 Inft. 313. maintenance of the t liberties of holy church, as appears by 
a loft. 3, 4. the preamble of the fame (tatutes, and there held, that eundo % 
s Ttdeundo^ et morando^ for to celebrate divine fervice, the Prieft 
ought not to be arretted» nor any who aid him in it ; as the 
6 Mod. & ^fc wag f onc w j 10 actminiftéred to the'Prieft to fing mafs; 
and that the party grieved may have an aftion upon the fta- 
tute 50 Ed 3. for when any thing is prohibited by an aâ, 
although that the aft doth not give an a£Hon, yet aftion lieth 
upon it; as upon the ftatute of Marlb. which prohibits totako 
in the highway ; or Articuli fuper Cbartas, c. 3. which pro- 
hibits the court of Màrfhalfea to hold plea, &c. although that 
thefe ads do not give au ion, yet an aftion lieth. 7 H. 6. 

2o; &c. and the (tatute 2 H. 5. which commands a. libel to» 
e delivered, 4 Ed. 4 37. Vi<k Regifl. in Breve fuper flat. 



CROWN. 

NOTE, if a man be conviâed, or hath judgment of 
death for a felony, he (hall never anfwer by the com- 
mon law to any felony done before the attainder, fo long as 
the attainder remains in force, vide 8 Eliz. cap. 4. 18 Eliz. 
7. And at this day, if a man be adjudged to be hanged, and 
hath his pardon, he (hall never anfwer to any felony before, 
for he cannot have two judgments to be hanged. Aliter, if 
the firft attainder be reverfed by error, fo if a man be 
Page [lOi] outlawed, and by that attaint of felony * he cannot be ar- 
raigned of any felony before, for he cannot be twice attaint. 
Fide 10 H. 4* Coron.227. Cafe del Appeal* &'. 

ESTRAY. 
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E S T R A Y. 

A MAN fcifcd of a manor to which he hath- dray appen- s .«« Le * Mane- 
dant by prefcription, &c. by his bailiff he feifeth an ox "°^. 8 < *?' ** 
as a ftray within the manor, and makes proclamations accord- 
ing to law ; and within thç year and day lets the manor with 
all royalties, liberties, &c. and after the year and day pafled : 
and Pyer, Serjeant, did move the court who fliould have the 
eftray ; and Brown, Juftice, was of opinion, that the leffof 
fhould have it, forafmuch as he had the pofleflion ; and when 
the year and day are pafled the propriety (hall have relation to 
the time of the firft fetzure : but all the Jufl ices were again ft 
him, and that the leflee (hall have it; forafmuch as the pro* 
priety of the ftray is not altered nor changed before the year 
and day : and the lord of the manor, until the year and day Q. 
arcpaft, hath but the cçftody, fo that the owner may rehave 
it always witbin the year and day, if he will pay for the meat 
of it : nor can the ox be laboured, or ufed by the lord before 
the year and day, and therefore he (hall be paid for the meat, 
unlefs it be fuch a beaft as of neceffity ought to' be ufed as a 
milch-cow, &c. And it was held, that if one take a ftray, 
and within a year and a, day it drays out of the manor, the 
lord may retake it by feizure, &c. 



Doâor Hutchinson's Cafe. 

Simony. 

IN the cafe of Dr. Hutchinfon, Parfon of Kenn, in the Sut. îiEiïe. 
county of Devon, it was rcfolved per Mam curiam* wîtfon^Cieî^ 
that if any fhould receive or take money, fee, reward, or gy to an chap. 5. 
orjier proof, for any prefentation to a benefice with cure, p« tot. & p. 
although in truth he which is prefented be not knowing J^ 9 ^ 97 ' l4 * f 
of it, yet the prefentation, in'mifiion, and indu&ion, are 
void per txprejfa verba Jiatuti of 31 Hen. 8. cap. 6. and 
the King (hall have the prefentation bac vice, for the fta- 
tute intends to inflidt punifhment upon the patron, as up- 
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on the author of this corruption, by the lofa of his prefenta- 
tioh, and upon the incumbent, who came in by fuch a cor- 
rupt patron, by the lofs of his incumbency, although that he 
never knew of it ; but if the prefentee be not cognizant of the 
corruption, then he (hall not bé within the claufe of difability 
in the fame ftatute : and fo it was refolved by all the Juftices 
in Fleet- ftrcet, MUb.fiJuc.f0L7. vide vetbajiatuti, which 
are very well penned againft the avarice of corrupt patrons. 



HUGH MANNEY's Cafe, 



Perjury. TN an information in the Exchequer agatnft Hugh Manney, 

Se« 1 Haw ^ JL Efq. the father, and Hugh Manney thefon, for intruffon 
* ** and cutting of a great number of trees in the county of Me- 
rioneth, the defendants plead not guilty : and Rowland ap 
Eliza, Efq. was produced as a witnefe for the King, and de-* 
pofed upon his oath to the jurors, that Hugh the fethenand 
the fon joined in fale of the faid trees, and commanded the 
vended to cut them down, upon which the jurors found for 
the King with great damages; and judgment upon this was 
given, and execution had of a great part. 

And Hugh Manney the father exhibited a bill in the Star- 
chamber at the common law, againft Rowland ap Eliza, and 
did afllgn the penury in this, that the faid Hugh the father 
Page [102] aid never join in fele, nor * command the vendees to cut the 
trees ; and the laid Rowland ap Eliza was by all the lords in 
the Star-chamber convift of corrupt and wilful perjury : and 
1 Hawk. p. 171, ft was refolved by all that it was by the common law punifli- 
J7 JL'*£ ahle before any ftatute : and although that the w4tnefs depofe 

43«* P 3 * 5 ' f° r l ^ c K' n g» y et nc *h a 'l the rather be punifhed than for an- 
other; for the King is the head and fountain of juftice and 
right ; and he, who perjures htmfelf for the King, tloth more 
offend than if it was in the cafe of a fubjett. 
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H A Y Es Cafe. 

In Curiâ Warftorum. 



BY inquîfition in the county of Middlefex, anno 6 Jac by. Dittn c i aufit ex „ 
virtue of a Diem clauftt extremum^ after the death of mmum. 
Humphrey Wilward, it was found that the faid Humphrey *3 c°-4*i49» # 
died feifed of a mefluage and 26 acres of land in Stepney; 5 °' 7 *" 
and that John Wilward wr^s his heir, and of the age of 14. 
years and 9 days ; and that the land was held of the King in 
capite % by knight's fervice. John Wilward died within age, 
and by inquîfition in Mid* 8 J unit anno" Jac. by virtue of a 
wrk of Devenerunt) after the death of the (aid John Wilward, 
it was found that the faid John died feifed in ward to the 
King, and that the (aid mefluages and lands at the time of 
the death of the laid John, were holden of the Dean of Paul's, 
as of his manor of Shad well. 

AH the mefne rates incurred in the life of John Wilward, 
are paid to the King. 

The queftions are, 

r 

1. Whether by the death of the faid John, and finding 
of the mefne tenure in the Deventrunt y the firft office 
granted to Points be determined ? 

2. Whether the tenure found by the office may be tra- 
veled ? 

And a6 to thefe queftions, it was refolved by the two Chief 
Juftrces and Chief Baron, that where the faid John died, the 
office found by force of the faid writ of Diem claufit extremum* 
after the death of Humphrey Wilward, whereby the King was 
entitled to the guardianfhip of the faid John, hath taken its cf- 
feft and is executed, and does remain as evidence for the King 
after the death of the faid John, but neverthelefs is not traverf- 
able, for it is traverfable during ihe time it remains in force on* 
]y, and the jurors upon the Devenerunt after the death of the 
laid John, are at liberty to find the certainty of the tenure, » 
and they are not concluded by the firft inquîfition, for they are 
fworn ad vifitaum dutndum ; and with this agrees 1 H. 4.. 

L 4 68. 



Award of Capias utlacatum, &c. Part -XII. 

68 And all this appears by the div'erGty between the writ of 
Diem claufit extremum y and the writ of Devenerunt : and it iq 
to be obferved, that there is no difference between the writ 
of Diem claufit extremum, and the writ of Devenerunt^ but in- 

Page [103] one point, to wit, the * Diem claufit extremum is general, viz. 

Note. quantum terrarum et temmentorum idem //. tenuit de nobis in 

tapi:e % &c. die quo obi'iU & quantum de aliis generally 9 and the 
Devenerunt recites quod J.jkius & hares H. qui de nobis tenuit 
in capita^ nuper dam fuit infra atatem* in cufiodià nojhrâ fuii % 
Diem claufit extremum * ttt accipimus \ tibi pracipimus^ quod per 
fact amentum 12. inquires \ quai terra tf tenement a per mortem 
prad'itli U. IS raticne minor is at at is pradidi J. ad manus nofi 
>tras Devenerunt^ &c. fo that 4 this writ is not general, but 
does rcftrain only the lands and tenements, £>ua devenerunt 9 
bfc. and all the' other points of the faid writ do relate to the 
lands and tenements, §>ua devenerunt, &c. by which it ap- 
pears, that the firft inquifition is not fo conclufive, but that 
by the exprefs rules of the writ, the jurors are at large to find 
the truth of thetenure, notwithftanding the firft office. And 
fo it was rcfolved and decreed accordingly nono Jacobi^ in the 
Court of Wards, in the cafe of one Lewes. 



Award of Capias Utlagatum 
by Juftices of the Peace. 

*^pî»•mlagit , TN the fame term, the opinion of all the Court of Common 
bee 2 Hawk. JL Plea s was, that if one be outlawed before the Juftices of 
w** 7 ' 6 Affife or Juftices of Peace, upon an â indictment of felony, that 
iw. "^ n * * nc Y u)*! award a Capitis utlagatum ; and fo was the opinion 
ofPeriam Ch. Baron, and all the Court of the Exchequer as 
, to the Juftices of Peace, for they that have power to award 
proceffi of outlawry, have alfo power to award a Capias utla- 
gatum, as incident to their authority and jurifdiftion : fee 
the ftatute of the 34 Hen. 8. cap. 14. for certificate of a 
ftort tranfeript of every attainder, conviftion or outlawry 
of felony, hy the Clerks of the Aflifes, Clerks of the 
Peace, &c. into the King's Bench, on penalty of 40 s. 
&c. And note well, that fuch tranfeript is by the faid a£t 
made to be of as great force as the record itfelf: fee 
Lambert in his Juftice of Peace, fol. 563. contra, but fee 

J Ed. 
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x Ed* 6. cap. i. Jufticcs of Peace in cafe of profanation of 
the facrament (hall award a Capias utlagatum throughout all 
England. 



H E R S E Y's Cafe. 

Star-Chamber. 

JOHN HERSEY, Gent, exhibited his bill in the Star- D .mi t etoii* 
chamber, againft Antho. Barker, Knt. Thomas Barker, fctndaiout bill. 
Counfellor of Law, Robert Wright, Doftor of Divinity, vi * Mt - S5* 
Ravenfcroft, Clerk, and John Haynes ; and did thereby charge 
the defendants with the forging of the will of one Margery 
Pain ; and the caufe came to hearing, ad requijitionem defen- 
dintiunty and upon hearing of the plaintiff's counfel, there 
appeared no purpofe or prefumption againft the defendants» 
or any of them, but that the teftament was duly proved in the 
ecclefiaftical court, and upon an appeal was alfo affirmed be- 
fore Commifiioner8 Delegates, and had alfo been decreed in 
the Chancery \ fo that it appeared to the court, that the faid / 
bill was preferred of mere malice and fpite, to {lander the 
defendants without any colour, and becaufe the defendants 
had no remedy at the common law for the faid flander ; and 
if fuch (lander (hould pafs' unpunifhed, • it may encourage p [joi.1 
malicious men to make this court as a pafquil, to fix therein E I 4-J 
a libel of record to charge thofe that are innocent with hei- 
nous crimes, to remain to all perpetuity. 

In this caufe it was refolved by the court, that by the 
courfe of the court, and according to former precedents, the 
court may give damages to the defendants, and fo was it 
done, viz. two hundred pounds to the Do&or of Divinity, 
two hundred marks to the Knight, forty pounds to the Clerk, 
a hundred and twenty pounds to the woman s and it was faid, 
that create ex nibib, quando eft bonum, eft divinum % fed creare 
aiiquid ex nthilo % quando eft ma/urn, eft diabelicum j & plus ma- 
lédiâte notent^ quant benedicite docent. 

THOU 
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THOMLINSONV Cafe. 

Hil 2 Jacobi i. 
Admiralty no Court of Record. 

H*b. Corpui. ri^HEODORE THOMUNSON bad brought an* aftiori 
Ant 19, 17» 45* J[' of account for goods againft on* Philip* in the Cora* 
plfc 1*9? mon ¥lczs> and thereupon Philips fued Thomlinfon in the 
'' ' court of the Admiralty, fuppofing the goods to have been fe- 
ceived in foreign parts beyond the feas ; and the {aid Thom- 
linfon being committed for refufing to anfwer upon his oath' 
to fome interrogatories there propofed to him, brought hi» 
Habeas Carpus, which was returned thus» Ego William Pope 
JAarefcallus fupremf Curt*, AdmiraHtatis Anglia dom 9 Jufiit. 
$eremjp Rtgma nojint in brevi buic fchedula annex fpecïficû? 
certifié quod infra vocat 9 Theodore Thomlinfon ante advent ifftus 
hrevis cap? fuit (if cufiodia mem commiff* ix eo quod diclus Theo* 
dorus Thomiinfm vinculo facramenti coram Judia Admiralitatii 
Anglim ajlriflus ad rtfpondend* quibufdam articulés contra ium in 
diâtâ cur 9 daf bfc. fub poena quinque tibrarum t &c. contumaci^ 
ter examen fuumfubire recufavit, lddrco % Z$c. And it was re- 
iblved by the Court of Common Pleas. 

i. That the Court of Admiralty hath no cognizance of 
things done beyond fea, and this appears plainly by the fta- 
tute of 13 Rich. a. cap. 3. the words <Jf which ftatute are, 
that the Admirals and their deputies (hall not meddle from 
henceforth of any thing done within the realm, bur only gf » 
thing done upon the fea. Vide 19 H. 6. f. 7. For tbings 
tranfitory done beyond the feas, either are triable in the King's 
courts, or the party grieved may hare his remedy before the 
Juftices where the fad: was done beyond feas. 

2. That the proceedings in the court of the Admiralty arc 
according to the courfe of the -civil law, and therefore the 
court is not of record, and by confequence cannot aflfefs any 
fine in fuch cafe as Judges of a court of record may do. 

3- That 



part XII. Right to Seats in the Church. 

3* That the retpra above mentioned was infufficient, as be- 
ing too general, becaufe it is not fpecified for what caufe or 
matter Tbomlinfon was examined, fo as it might appear that 
the interrogatories were of fuch' things, as were within their 

1'urifdiftion, and that the party ought by law to anfwer upon 
us oath i for otherwife he might very well refufe. 

This cafe was intended to have been inferted by my Nota, 
Lord Coke into his Seventh Report, but not then pub- 
li(hed, becaufe the King commanded that it (hould 
not be primed \ hut the Judges refolved utfupra. 



* C O R V E N's Cafe- Pa g e[io S ] 



Right to Seats in the Church. 

CORVEN did libel againft Pym, an attorney in thissettsin 
court, for a feat in a church in the county of Devon : church**, 
and Pym by Serjeant Hutton, moved the court to have a pro- cimwIm^V 
hibition upon this reafon, that himfelf is feifed of a houfe in w 3 m, %*** 
the faid parifh, and that he, and all thofe whofe eftate he hath 643, 6^4. 
in the houfe, have had a feat in an ifle of the church: and £|J fo ° 2 ,Cod * 
it was refolved by the court, that if a lord of the manor, or a * ' ** 
other perfon, who hath an houfe and land in the parilh, time 
out of mind, and had a feat in an ifle of the fame church, fo 
that the ifle is fole and proper to his family, and they have 
maintained it at their own charges, that if the Bifhup would 
difpofiefs him, he (hall have a prohibition, for it (hall be in* 
tended that the party's anccftors, or thofe whofe eltate he 
hath, have ere&ed and built the ifle with the aflent of the 
Parfon, Patron, and Ordinary, to the intent to have it only 
to himfelf. But for a feat in the body of the church, if a 

2ueftion arifetb concerning it, it is to be decided by the 
ordinary, becaufe the freehold is to the Parfon, and the 
place is dedicated and confccrated to the fer vice of God, 
and is common to all the inhabitants ; and therefore it be- 
longs to the Bifhop to order it in fuch manner as the fer* 
vice of God may be bed celebrated, and that there be no con- 
tention in the church. And it is to be prefumed, that the 

Ordinary, 
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Ordinary, who hath the cure of fouls, will take order in fnch 
cafes, according to right and cOnveniency ; that is to fay, to 
take care that the gentlemen may have places fit for them, 
and the poor people fit places for them alfo ; and the order- 
ing thereof is a matter merely fpiritua] j and with this agrees 
8 H. 7. 12. and the Chief Juftice cited the cafe of Dame 
Wiche in 9 H. 4, 14. and faid, the cafe there was, that the 
lady brought a bill in the King's Bench again ft a Parfon, 
quart mum tunicam vocatam a coat-armor and pennons with 
, the arms of the faid Sir Hugh Wiche her' hufband, and 4 

fword in a chapel where he was buried. 

And the Parfon claimed them as oblations, and therefore 
that they did belong to him ; and there it is holden, that if 
one ufe to fit in the chancel, and hath there a place, his car- 
pet, livery, and cufhion, the Parfon cannot claim them as ob- 
lations, neither ought he {o have the faid things, for that 
they were banged there in honour of the deceafed ; and 
therefore, by the fame reafon, although a grave-ftone, coat 
of armour, tomb, &c. are annexed tp the freehold of the 
Parfon, yet in regard the church is free to all the inhabitants 
. for burying, the Parfon cannot take them. 

And the Chief Juftice faid, that the lady might have a 
good action during her life in the cafe aforefaid, becaufe (he 
herfelf caufed the faid things to be fet up there, and after her 
death, the heir to the deceafed (hall alfo have his a&ion, .ber 
caufe that (as the book fays) they were hanged there for the , 
honour of his anceftor, and therefore they are in the nature 
of heir-lomes, which by the common law belong to the . 
heir, as being the principal of the family : the like law of a 
grave-ftone, tomb, and the like. 

And this agrees with the. laws of- other nations, Sartho^ x 
CoJfaneuSy foi 13. Cond 29. Attion* dut, ft alt qui s arma> in. 
aliqud loco pcfita, deUat five abrafit^ &c. et in 21 Ed. 3. 48. in 
Page [106] the Bifhop of Carlifle's cafe, it appeared, • that the orna- 
ments of the chapel of a preceding Bifhop do belong to the 
fucceeding Bifhop, and are merely in fuccefGon, although 
that other chauds, in cafe of a fole corporation, do teloiig to 
the executors of the deceafed party, and (hall not go in fuc- 
cefGon ; fo in the other cafe, things eredted in the church for 
the honour of the dead perfon, (hall go to his heir, as heir- 
lomes, as in manner of an inheritance. 
.Ho».' Note, that in Eafter term, tojacobi, it was refolved 

in the court of Star-chamber, in the cafe between Huffcy " 
rilihLn * and. Katharine Ley ton, and others, that if a jman have ,a 
houfe in any parifh, and tirne out of mind he and all thofe 
whofc eftate he hath, have ufed to have a certain pew in 

the 
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the church, that if the Ordinary will difplace him, he (hall 
have a prohibition ; for if he hath it by prefcription, he has 
as good right in the feat, as he hath in his houfe ; but obferve 
that he muil claiip it as belonging to his houfe, and not in 
other manner ; for properly it belongs to the inhabitants in 
the manor- houfe, if any manor be, and not to the manor 
which includes other tenants, farmers, and inhabitants : but 
true it is, that the Ordinary (hall difpofe of common and vul- 
gar feats in the church, where there is no fucb prefcription, 
as is aforefaid. 



Earl of Shrewsbury's Cafe. 



BY force of certain letters (bearing date 28 Martii 161 2.) irdmd. Dig- 
of the Lords of the Privy Council, dire&ed to Sir nfcie*. 
Humphrey Winch, Sir James Lay, Sir Anthony Saintlegcr, p^tog'iJ* 
and Sir James Hullefton ; they did certify to their lordfhips 7 c* 33,34* 
the claim of Gilbert Earl of Shrewfbury, to the dignities of 
the earldom of Waterfbrd, and Barony of Dun gar van in Ire* 
land, in fuch manner as followeth ; 

King Henry the fixth, by his letters patent, in the twen- 
tieth year of his reign, did grant to his thrice beloved coufin 
John Earl of Shrewfbury, in confideration of his approved, 
and loyal feryices, in the city and county of Waterford, pro 
eo quoque eundem confanguineum noftrum pradida terra noftra 
Hiberma in partibus illii contra inimicorum & rebtllium nojlro» 
rum irt fuit us botentius defendat, ipfum in comitem IVaterford^ una 
cumjltlo tt tttulo ac nomine & honore é'idem debitis ordinamus V 
cream us y habendum to the faid Earl and his heirs males of his 
body ; and further by the faid letters patent did grant the 
caftles, lordfhips, honours, lands, and manors of Dun- 
garvan to the faid Earl and the heirs males of his body, 
to hold the premifes of the King and his heirs, by ho- 
mage and fealty, and by the fervice of being his Majefty's 
Senefchall in the realm of Iceland : afterwards in the 
Parliament called des abfentces, hofden at Dublin in Ire- 
land, the 10th of May the 28th of Henry the eighth, by 
reafon of the. long abfence of George Earl of Shrewsbury 

out 
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out of his realm ; it was drafted, that the King, his heirs, 
aqd affigns, (hail have and enjoy m the right of his crown of 
England, all honours» manors, caftles, lordfihips, francbrfes, 
- hundreds, liberties, count-palatines, jurifdiâions, annuities, 
fees of knights, lands, tenements, &c. and all and fingular 
pofleffions, hereditaments* and all other profits, as well fpi- 
ritual as temporal whatsoever, which the faid George Earl of 
» Sbrewibury and Waterford, or any other perfon or perfons 
had to his u(e, &c. King Henry the eighth, by his letters pa- 
tent, the twenty ninth year of" his reign, recking the (aid 
page [107] ftatute De abfente$s % * nos pramiffa conftder antes % & noient eijla- 
tum } honorent, it dignitatem pr*at&i Comités diminuer* f fed am* 
plius auger e^ de cet ta fàentiâ it mero motu, &c. did grant to 
the faid Earl and his heirs, the abby of Rufford, with the 
land thereto belonging in the county of Nottingham, and 
the lordlhip of Rotherham in the county of York, the abbiès 
of Chefterfield, Shirbrook, and Glofladel in the county of 
Derby, with divers other lands and tenements of great value, 
to be holden in eapite ; and the queftions were ; 

1. Whether by the long abfence of the Earl of Shrefbury 
out of Ireland, by reafon whereof the King and his fubjefts 
wanted their defence and affiftance there, the title of the ho- 
nour be loft or forfeited, the faid Earl being a Peer of both 
realms, and redding here in England^. 

2. Whether by the faid a£t De abfentees, anno 28 H.,8: the 
title of the dignity of the Earl of Waterford, be taken from 
the faid Earl, as well as the manors, lands, tenements, and 
other hereditaments in the faid aâ fpecified. 

And afterwards by other letters patent of the Lords of the 
Council, dated the 27th of September, 1612, the two Chief 
Juftices and the Chief Baron were required to conGder of the 
cafe which was inclofed within their letters, and were to cer- 
tify their opinions of the fame. 

Which cafe was argued by counfel learned in the law, in 
behalf of the faid Earl, before the faid Chief Juftices and 
Chief Baron, upon which they have taken great confidera- 
tion and advifernent, after they bad read the préamble, and 
all the faid aft of the 28 H. 8. it was unanimoufly refolved 
by them all, as followeth . 

As to the firft it was refolved, that forafmuch as it 
does not appear what defence* was requifite, and that the 

con- 
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• 

confideration executory was not found by office to be brokert 
as to chat point, ttiefaid Earhof Sbrcwfbuiy notwithftanding 
docs remain Earl of Waterford. 

As to the fécond, it was refolved, that, the faid aft of the 
twenty- eighth of H. Ç. De abftntee$> doth not only take away 
the pofleffions which t wçre given to him at the time of bis 
creation, but alfo the dignity itfelf, for although ope may 
have a dignity without any yoiïtftion^adfujiintndum nomen y 
onus, yet it is very inconvenient that a dignity fhould be 
cloathed with poverty: and in cafes of writs, and fuch other 
legal proceedings, he is accounted in law a nobleman, and fo * 
ought to be called, in refpeft of his dignity ; but yet if he 
want pofleffions to maintain bis eftate, he cannot prefs the 
King in jufticeto grant him a writ to call him to the Parlia- 
ment ; and To it was refolved in the cafe of the Lord Ogle, j^ ode'icafr, 
in the reign of Edward the fixth, as the Baroq of Burleigh, . 

Lord Treasurer of England, at the Parliament anno 35 Ehz. 
did report: and therefore the au of the 28 H. 8. (as all other 
a£ts ought to be) (hall be expounded to take away all incon- 
venience, and therefore by the general words of the aft, viz. 
*' of honours and hereditaments, the dignity itfelf, with the Honour taken 
" lands given for maintenance of it, are given to the King, away for po- 
** and the dignity is extinâ in the crown :'• and the caufe of i*rty. 
degradation of George Nevill, Duke of Bedford, is worthy 
the observation, which was done by forcç of an au of Par- 
liament» 16 June 17 Ed. 4. which a& reciting the making 
of the faid George Duke, doth exprefs the caufe of .his degra* 
dation in thefe words: "and forafmucb as it is openly 
** known, that the faid George, hath not, or by inheritance 
" may have any livelihood to fupport the fame name, eftate, 
" and dignity, or any name of eftate ;" and oftentimes it is' 
to be feen, that when any lord is called to high eftate, and 
hath not convenient livelihood to fupport the fame dignity, it 
induceth great poverty and indigence, and caufeth * often- p a » e fjo8] 
times great extortion, ira bracer y and maintenance to be had, 
to the great trouble of all fuch cou of ries where fuch eftate 
(hall happen to be: wherefore the King by advice of his 
Lords fpiritual and temporal, and by the Commons in this 
prefent Parliament aflembled, and by the authority of the 
fame, ordaineth,' eftablifheth, and enafteth, that from hence- 
forth the fame creation and making of the faid Duke, and 
all the names of dignity given to the faid George, or to John 
Nevill, his father, be from henceforth void and of none ef- 
fect, &c. In which aft, thefe things are to be obferved. 

1. That 



Earl of Shrewsbury's Cafe. ' Part Xlf. 
tec iPariitmeat ït That although the Duke had not any pofleffions to fup- 
Awl*7 ' ^it^t P 011 *" 8 d *8 n * t T» 7 ct *" 8 dignity cannot I>e uken away from 
?««. i». ' 9 him without an aft of Parliament. 

2. The inconveniences do appear where a great ftate and 
dignity is, and no livelihood to maintain it. 

3. It is good reafon to take away fuch dignity by au of 
Parliament ; and therefore the faid au of the 28 H. 8. (hall 
be expounded according to the general words of thp writ, 
to take away fuch inconvenience : arid although the &id Earl 

"of Shrewfbury be not only of great honour and virtue, but 
alfo of great pofleffions in England» yet it was not the in- 
tention of the aft to continue him Earl in Ireland, when as 
bis pofleffions in Ireland were taken away from him, but that 
the King at his pleafure might confer a* well the dignity as 

• the pofleffions to any other, for the defence of the faid realm. 
And the faid letters patent de anne 29 H. 8. have no words to 
reftore the dignity which the au of Parliament hath taken 
away ; but it was not the intent of the King diminuer ejiahun 3 
bonerem, & dignitatem iffius Comitis, but auger* bis pofleffions 
for maintenance of his dignity, for fo much appears by this 
word auger e ; for he doth by the faid letters patent, with ex* 
ceeding great bounty, increafe the revenues of the laid Earl 
in England, which the King did think was an increafe of 
large pofleffions in England, inftead of all that which was 
taken away from him by the a£t of the 28 H. 8. 

And whereas it was objected, that the general words 
honours and hereditaments are explained and Qualified by the 
faid words relative fubfequent, " which the laid George, or 
" any to his ufe hath ;" and therefore it (hall not be intended 
of any honour or hereditament, but of fuch whereof others 
are feifed to his ufe, and no man can be feifed of the digni- 
ty, and therefore that the faid aft doth not extend to it ; but 
that it is to be underftood reddendo fingula finguli$ y and tbefe 
words, M which die faid George Earl bath, are fufficient to 

Îafs the dignity ; and with this agtces the opinion of all the 
udges of England in Nevil's cafe upon the like words in the 
ilatute of the 28 H. 8. in the Seventh Part of my Reports, 
fol. 33 & 34. 
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•Jurifdiâion of the Court ofpagc[ I09 ] 
Common Pleas. 

Hil. 2 Jac 

IN the laft term, t>y commandment of the King, the Juf- Probibïtïoni. 
tices of the King's Bench, and the Barons of the Ex- '3^0. 8,4c. 
chequer, were affcmbled before the Lord Chancellor Elfmere J^ft/ioa 
at'York-houfe, to deliver their opinions, whether there was, Vide Far. 8, 31, 
any authority in our books, that the Juftices of the Common 7*» # * c « «3» 
Bench may upon information to the court (which commonly, ,37> ,4 * 
is called fuggcftion) grant prohibitions, or whether of ne- 
' ceffity every plea ought to be pending in the court for fuch 
caufc, and the King would know their opinions in this cafe: 
ami the Judges took time to deliver their opinions until this 
term. And then Fleming Chief Juftice, Tanfield Chief Ba- 
ron, Snigg, Altham, Crook, Bromley, and Doderidge, 
(Yefrercon and Williams Juftices being dead fince the laft 
term) did deliver their opinions to the faid Lord Chancellor. 
That the precedents of each court are fufficient warrants for 
their proceedings in the fame court ; and therefore as well in 
the King's' Bench in the Exchequer, as in the Common 
Bench, the judicial precedents in them are good warrants of 
their proceedings $ and therefore for a long time, and in 
many fticceflions of reverend judges, prohibitions upon in- 
formation, without any other plea pending, have been grant* 
ed, iffues tried, verdicts and judgments given upon demurrer; 
all which being in force, they were unanimoufly agieed to 
give no opinion againft the jurifdidion of the court of the 
Common Bench in this cafe, and none of the Judges of the 
Common Bench were called, or prefent at any conference 
concerning this matter 5 and yet laqueus cenfrafius eft et nos . 
liberati fumus. Et magna eft Veritas & pravalet. See my 4 loft, 99, ic* 
particular treatife of the Jurifdi&ion of the Common Bench in 
this point, by which the jurifdi&ioo of the court evidently 
appears. 
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Parliament in Ireland*- ,, 

Hil. 10 Jacobi 1. 

Ireland. Pariii- HT^ H E Lords of the Council did wrhc to the two Chief 
mentctfes, 7 8, J^ Juftices and Chief Barons in thefe words, " after oar 
?îr* C " " ^ art y commendations to your lordfhips : whereas his Ma- 

4*ioi°35i. " j c fty> f°* divers weighty coufiderations, hath refolded to 
** hold a Parliament within the realm of Ireland : and that by 
u an a£l made in the 10th year of H. 7. called Poynings's 
" a£t, is is provided, that all fuch bills is (hall be offered to 
" the Parliament there, (hail be firft tranferibed hither under 
tg the great feal of that kingdom, and having received allow- 
4i ance and approbation here, fhall be put under the great 
" feal of this kingdom, and fo returned thither to be pre- 
<c ferred to the Parliament, forafmuch as there are accord- 
p a g e fno] w ingly transferred hither from thence * divers bills, as well 
, " public as private, fome of which bills were firft agreed on 
" here, fome others were framed and conceived there, and 
( * coming now hither may happily receive amendment and 
41 alteration ; we have thought meet for avoidance of any 
" queftion or inconvenience that may arifeoif the manner and 
<r form of proceedings in amending or altering of thofe bills^ 
" hereby to pray and require you. calling* to you his Majef- 
" ty's Attorney and Solicitor, to look into Poynings's aft, and 
* c to confider of fuch courfe as fhall be fit to beheld conccrn- 
*• ing the fame," &c. dût 9 ultimo Junii 1612. Upon which 
in this term the faid Chief Juftices, Chief Baron, Attorney, 
and Solicitor-general, were aflbrnbled two feveral days at 
Serjeant's Inn ; and ftey had not only confidered of the 
10 H. 7. c. 4. called Poynings's act ; but alfo of an a& 
made in. the realm of Ireland, 3 5c 4 Phil. & Ma. cap. 4. in- 
tituled, "an aft declaring how Poynings's act fhall beex- 
. • " pounded and taken :" for by the faid a£t of the 10 H. 7. 
it is provided, that no Parliament be hereafter holden in 
the faid land of Ireland, but at fuch feafons as the King's 
Lieutenant and Council there firft do certify the King^ 
tinder the great feal of that land, the caufes and con- 
fiderations, and all fu ch afts as to them feemeth fhould 

pafs 
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pafs in the faid Parliament : and fuch caufes, confideratioflS* 
and a£ts affirmed by the King and his Council, to be good 
and expedient for the land, and his licence thereupon, as well 
in affirmation of the faid caufes and ads, as to fummon the 
faid Parliament under the great feal of England had and ob- 
tained : that done,- a Parliament to. be had and holden after * 
the form and effett before rehearfed : and if any Parliament 
be holden in that land hereafter, contrary to the form and pro* 
vifion aforefaid, it be deemed void and of none cffett in the 
law. Upou which aft divers doubts and ambiguities were The word King 
conceived, fome whereof were of greater difficulty than «rends to hit 
others: and firft, a doubt was conceived, wheiher the faid TbVwoniltina 
ad of the io H. 7. does extend to the fucceflbrs of H. 7. for extendi to the 
that the a£t fpeaks only of the King generally, and not of his word Queen,, 
fucceflbrs. 2, If the Queen Mary were within the word 
King 1 and although thefe were not matters of great ambi- 
guity, for that this word King, which imports his politic ca- 
pacity, which never dies, and being fpoke indefinitely, does 
extend inlaw to all his fucceflbrs, yet is this fo expounded by 
the (aid aft of 3 & 4 Phil. & Ma. viz. that the faid ad of the 1 Hile's H.P.C. 
10 H. 7. Ihall extend to the King's and Queen's Majefty, her 7°7' 
heirs and fucceflbrs. Secondly, where the a£t of Poynings 
lays, " the King's Lieutenant and Council there," a icruple 
did arife ; that if the King appoint one by the name .of his 
Deputy, or Lord Juftice, or that if he con (li tu te two Lords 
Juiiicea» Chief Governor or Governors, and the Council, 
&c. and therefore it is explained in the a£t of the 2 & 3 Ph. 
&Ma. that the /aid a£t of Poynings extends to all of them. 
Thirdly, the greateft and moft difficult doubts were upon thefe 
words of the a& of Poynings.: " and fuch caufes, confidera- 
" tions, and- a&s affirmed by the King and his Council to be 
41 good and expedient for that land/' &c. Whether the 
King may make any change or alteration of the caufes, con- 
federations çt afts which (hall be tranfmitted hither from the 
Lieutenant and Council of Ireland, for that it is not affirma- 
tive, but for correction and altera: ion of them ; and therefore 
it was neceflary to explain, that the a£t of the 3 & 4 Phil. & 
Ma. was in thefe words : *' either for the pa fling of the faid 
Cl a£ts, and in fuch form and tenor as they thould be fent into 
" England, or elfe for the change or alteration of them, 
*' or any part of the fame." Fourthly, another qucf- 
don was upon the words of the firft ad, viz. <c that/ 
" done, a Parliament to be had and holden," &c If at the 
fame Parliament other a£ts, which have been affirmed or alter- 
ed here, may be enafted by the authority of the Parliament 

Ma • thtre, 



Parliament in Ireland. Part Xlf. 

Page [in] * there, the which is explained by the faid laft aâ in thefe 
words, viz. «* for palling and agreeing upon fuch a£b,, and 
" no others, as (hell be fo returned under the great feal of 
u Kngland." Fifthly, great doubt did arife on thefe words, 
c< that done, a Parliament to be holdcn," whether the Lieu- 
tenant and Council of Ireland, after the Parliament begun, 
and pendente Parliament^ may, upon debate and conference 
had there, tranfmit any other confide rations, caufes, tenor*, 
provifions, and ordinances,, as (hall fecm to them to be good» 
to be ensued at the faid Parliament within the realm of Ire- 
land, the which is explained by the faid 3 & 4 Ph. & Ma. by 
exprefs words that they may. 

Note, reader, the order of proceedings and fummons of 
Parliament in Ireland ; firft, the Lieutenant and Council do 
certify under the great feal of Ireland the caufes and con 6 der- 
ations of all fuch a£b as feem good to them to be pafled in 
Parliament, fo that originally it is to begin there. 2. They 
are to be affirmed, altered, or changed, and returned under 
the great feal. 3. Licence tinder the great feal to fummon 
and hold a Parliament. 4. To be done pendente ParKàmenta 9 
as it appears it ought to be. 

And it was unammoufly refolded, that the caufes, confe- 
derations, and aâs tranfmitted hither under the great feal of 
Ireland, ought to be kept and preferved here in the Chanceiy 
of England, and (hall not be remanded. 2. If they .be af- 
firmed, they ought to be tranferibed under the great feal and 
returned into Ireland, and all that which paiTes the great feal 
ought to be inrolled here in the Chancery. 3. Ifthé a£h 
tranfmitted hither be in any part altered or changed here, the 
aûfo altered and changed ought forthwith to be returned under 
the great feal of England ; but the tranfeript under the great 
feal of Ireland, which remains in the Chancery here, (hall 
not be amended, but the amendment (hall be under the great 
feal of England as aforefaid, returned into Ireland, without 
any lignification or certification of their allowance by thofe in 
Ireland ; for as the adts move originally in Ireland, fo the 
amendments or alterations move here in England ; all the 
bills which are tranfmitted here from Ireland, are with the 
petition of the Deputy and Council of the King all together 
under the great feal of Ireland, and fo all the aâs which are 
affirmed or altered, are returned together under the. great 
feal of England. See 10 H. 6. 8. which begins Mich. 18. 
H. 6. rot. 46. coram Regr, how the Parliament in Ireland 

was 
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wa*holden there before Poynings act. And fee another act 
made at the Parliament in Ireland in the fame year of jo H. 
7. c. 22. it is enacted, that all Qatutes late made within this 
cealm of England, concerning or belonging to the common 
and public weal of the fame, from henceforth to be deemed 
good and effective in the law, and over that be accepted, 
ufed, and executed within this land of Ireland in all points, 
at all times requifite, according to the tenor and effect of the 
lame: and over that by the authority a fore faid, that they and 
every» of them be authorifed, proved» and confirmed within 
the faid realm of Ireland ; and if any ftatute or flat u tes have , 
been made within this faid land theretofore to the contrary» 
that they and every of them by the authority aforefaid, be ad- 
nulled and revoked, void and of none effect in the kw. And 
obfenre that this word (late) in this act, hath the fame fenfe 
as (before) fo that this aft extends to all acts of Parliament 
made in England before this act of tenth Henry feventh, 
and that is the reafon that all acts of Parliament made in 
England before this concerning Ireland, but only general 
acts made fince the faid aft of 10 Hen. 7. do not bind 
them, becaufe that (as it hath been faid) they have a Parlia- 
ment for the realm of Ireland, and thofe or Ireland do not 
come to our Parliament. Vide R. 3. 12. Hibemia habet Par- 
llamenta, et fact un t leges, & noflra jlatuta non ligant eos % quia 
nonmittunt milites ad rarliamentum, fed perjona eorum funt fub- Page [lia] 
jtQi Regis, ficut inhabitantes Câlina, Ga]cognia y É2f Gui en*. Note. 

• But oucftion is made of this in fome of our books. Vide 
20H.6. 8. 32 H. 6. 25. iH. 7 3. 8H. 7. 10. 8 Rich. 2. 
Procefs 204. 1 o Ed. 5. 4 1 . 13 Ed., 2. titulo Baftard. 1 1 H. Not * 
4. 7. 7 E. 4. 27. Flowd. Comm. 368. 13 El. Dyer 35. 
2 Eliz. Dyer 366. Calvin's cafe in the Seventh Part of my 
Reports 226. 14 Ed» 3. 184. A Prebend in England is Where a ftatute 
made Bifhop of Dublin, in Ireland, his prebendary is void. ^ n ^ïi"^ 

See the ftatute of Ireland, upon what books and acts of 4 toft * 3 " " 
Parliament : this queftion is now by common experience and 35*. i 
opinion without any fcruple refolved, that the aâs of Par- 
liament made in England fince the act of the 10 H. 7. do not 
bind them in Ireland ; but all acts made in England before 
the 10 H. 7. by the faid act made in Ireland anno 10 H. 7. 
cap. 22. do bind them in Ireland. 
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The KING's Prerogative ii* 
Dignities. Quare. 

Dîgnïty, prero- T^TOTE, that Camden, King at Arms told me, that fome 
Ç-^**' J^l held, that if a Baron dies, having ifiue divers daugh- 

%\*faxo%V tcrs > ^ c King may confer the dignity on him who marries 
any of them, as hath been done in divers cafes, viz. In the 
cafe of the Lord Cromwell, who had ifTue divers daughters» 
and the King did confer the dignity upon Burchier who mar- 
ivt\ the youngeft daughter, and he was called Lord Crom- 
well; and fo in other cafes: and he faid, that the Earl of 
Glocefter, who had married the daughter of King Henry the 
third, and the Countefs after married Mount Hermer, who 
was, her hufband's Secretary, for which the King imprifoned 
him ; and after being reftored to the King's favour, during 
the minority of the (pn of the faid Earl of Glocefter, and un* 
til the infant came of full age, and when the infant was of 
full age he was called to the Parliament by the name of the 
Earl of Glocefter, and the other by the name of Mount Her- 
mer Knight ; and he faid, that it appçars in the edift, or 
ftatute made in France, that if any be made Duke, Marquis, 
Earl, or Baron of any privileged place, as of Guife, &c if 
he die without heir male of his body, the dignity is not only 
extinft, but the K. (hall have the manor or territory whereof 
he took his name and dignity : fed nus non hab&mm taltm com 
fiéâtudimm. 



Ecclefiaftical Jurifdiâion. 

See Gibfon't TWTOTE, (by Linwood) that it appears, that by the canons 
Co4e *53 x '53*- J^l ecclefiaftical, none may exercife ecclefiaftical jurifdic» 
tion, unlefs he be within the orders of the church, becaufe 
none may pronounce excommunication, but afpiritual perfon ; 
and there it appears, that as well the Regifter as the Judge 
ought to be fpiritual, but now by the ftatute of the 37 H. 8. 
cap. 17. A Doftor of Law or Regifter, although he be a 
layman, may execute ecclefiaftical juiifdi&ion. 

Note 



JPart XÎI. -> Cuftom of L ok don. 

Note, alfo, that by the canons noeccjefiafiical Judge ought 
to cite any Churchwarden to the court, but fo as he may re- 
turn home again to his houfe the fame day. 
r Alfo the canons do limit how many courts tx officio they 
may have within a year. 
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Mich, ii Jac. 

OTE, that if a man gives to one of his children a cer- SeeiSaik.416. 
tain fum in his life, and after dies, although this is not \ £jj'*!£ 

iven as a child's full portion, yet it (hail be efficient for him ; % show. 249. 

ut if the father by writing or by will does declare, that it is 
but part of a child's portion, then he (hall have a full child's 
part, otherwife not. But &me made a difference where.this 
fum, fo given andf declared to be but fçr part, (hall hé ac- 
counted upon account parcel of the entire eftate or not ; that • 
is to fay, if the iflue fo in part advanced {hall have fo much 
as amounts to a child's part, and that trie wife and the exe- 
cutor (hall gain thereby, where that this portion fo given, 
(hall be of no benefit to the wife or the executors. 

As if a man hath two children, and gives to one of thetfi 
an hundred pounds in part of his advancement, and' then 
dits worth 90OI. in this cafe the wife, the iffue not advanced, 
arid the executors (hall have but three eotoal parts of the 900 L 
viz. three hundred pounds a-pîece ; and then this hundred 
pounds fo given (hall be in hotchpot between the children ; 
which (as 1 think) cannot be ; for then there (hall not be 
equality among the iflues, as the cuftom doth require* who 
ought in my opinion to have the precedency of favour, if any 
be. ' * • 
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DEVISE- 



NOTE, it was holden by the Judges in the King's Bench» 
that if a man, being poflefled of a houfe and term for 
years, doth devife to pious ufes for years, and then does de* 
mife this to his wife for life, the remainder over, and dies, 
all his debts being paid ; if the widow enters generally, and 
converts the profits to her own ufe, and not to pious works * 
this is a determination of her eleftion : and this is the gene* 
ral cafe, and therefore it is good that it be fpecially found. 



H A Y N E S's Cafe. 

Felony to fteali "KTOTE, in the Lenten affife, held at Leicefter n and 12 
windbg ften. J^l j ac% t h c ca f c was> t j, at onc William Haynes had dig- 

%&#£%]%. ged U P the feveral graves of three men and one woman in the' 

3 Inft. 110,102. night» and had taking their winding (heets from their bodies, 

W, cjM? at th Pr °" and buried them again ; and it was rêfolved by the Juftices 

inetyin em. ^ Serjeants Inn Flect-ftrcet, that the propriety of the (heets 

remain in the owners» that is, in him who had property 

therein, when the dead body was wrapped therewith, for the 

dead body is not capable of it, as in u H. 4. If apparel be 

put upon a boy, this is a gift in jthe law, for the boy hath ca- 

Eacity to take it j but a dead body being but a lump of earth 
ath no capacity ; alfo it is no gift to the perfon, but bellow- 
ed on the body for the reverence towards it, to exprefs the 
hope of refurreétton. Alfo a man cannot relinquifh the pro- 
perty he hath to his goods, uniefs they be veiled in another ; 
and accordingly at the faid affifes, he was feveral ly indi&ed 
for taking each of thefe fhects : and the firft indî&ment was of 
petty larceny, for which he was whipped : and at the fame af- 
fifes he was alfo indidled for the felonious taking the three 
Other (heets, for which he had his clergy, and fo efcaped the 
fentence of death, which he well deferred, for this inhuman 
*nd barbarous felony, 

♦ Earl 
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Earl ofDERBY^ Cafe; npfnti 

. In Cancellarid. , 
mi. ii Jac. 



IN the Chancery, between Sir John Egerton, -plaintiff, and county ^ 
William Earl of Eferby, Chamberlain of Chefter, and others, N. Chacal* 
defendant^ for the truft and intereft of a farm called Bud- +* z * 
{haw in the county of Chefter : it was refolved by the Lord r 
Cbancetlor, the Chief Juftice of Engfend, the Matter of the 
Rolls» Doderidge and Winch Juftices. 

i. That the Chamberlain of Chefter, being fole judge of 
equity, cannot decree any thing wherein himfelf is party, 
for be cannot be a judge in propria caufâ, but in fuch cafe 
where he is party, the fuit (hall be heard here in the Chan- 
cery, coram domino Rege. 

2. If the defendants dwell out of the county palatine, he Cvfafa&Mï 
who hath caufe to complain in equity, may alfo complain 
here in the Chancery, for in refpeft that proceedings in 
Chancery do bind the perfon only, if the perfon be qut of the 
jurîfdiÛion, the Chamberlain of Chefter cannot relieve the 
party ; and therefore, m curia domini Regis dtfictretin jufli- 
tiâ exbibendâ, the fuit ftiall be here in the Chancery ; for elfe 
the fubjeft ftiall have good right, and yet, have no remedy, 
which will be inconvenient. 

And this does purfuc the reafon of the common law, as 
appears 13 Ed. 3. tit. Jurifdiciion. 8 Ed. 2. Aff. 382. 5 Ed. 
.3. 30. 30 H. 6. 6. 7 H. 6. 37. The cafe of the Lord of the 
Marches of Wales, although an aftion will lie in Wales* yet 
becayfe he which hath caufe of aâion cannot have juftice 
there, he (hall fue here in the King's Bench , for where the 
particular courts cannot dp juftice to the parties, they ihall 
fue in the King's general courts at Wcftminfter, 1 1 H. 4. 27. 
Ç Ed. 4. 8* in all cafes where it appears to the court,' that 
thofe who have liberties to take conufance, do fail of right as 
in matter of foreign plea, &c. the matter ihall be determin- 
ed in the general couru at Wcftminfter. 

3. It 
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Vo } ê * .x 3- ^ waS refolved, that the King cannot grant a commif- 
m^notbe de-* ** on t0 determine an 7 «natter of equity, but it ought to be de- 
termine by termined in the court of Chancery, which hath had jurifdic- 
fommi^oo. ifon in fueh cafe time out of mind, and always fuch allowance 
by the law : but fuch commiifions or new courts of eqmty 
fhall never have fuch allowance, but have been refolved to 
be againft law, as it was agreed in Pott's cafe. 

4. Upon confidence» had- of the certificate of. the bord 
Dyer, and other Juftfcts in the thae of Queen Elizabeth, 
concerning the jurifdi&ion of the county palatine of Chefter ; 
it was refolved, that for things tranCtory, although that in 
truth they be within the county palatine, the plaintiff may by 
law allege them to be done in any place within England, 
and the defendant may not plead to the jurifdi&ion of the 
court, that they were dene within' the county palatine? See 
Dyer 13 Eliz. fol. 202. 716. Office found by mandate out . 
of Chancery of land in Chcfhire is void* » - 
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4lnft. 6,7,8. 



4 Inft. 7. 



Sec Bohun's 
Dtbatci in Par- 
liament 353, 
354- 



IN the Houfe of Commons, when the Speaker U dioftn, 
he in his place, where he firfl (hall (it down, fhall difable 
himfelf, and (hall pray that they would proceed to a new 
election ; but after he is put into the chair, then he (hall 
pray them, that with their favours he may difable himfelf to 
the King, fo that their expeâations may not be deceived. 

But note, that the King the firit day of Parliament (hall 
fit in the upper houfe of Parliament, and there the King or 
the Lord Chancellor by his commandment, (hall relate and 
fhew the caufes of calling the Parliament, the which are bed 
founded on. the words of the writ of futnmons of Parliament 
(which is a good fubject to neat on, &c.) and then in the 
conctyfion of the oration, the Commons are commanded to 
chufe a grave and learned man to be their Speaker. Upon 
which the Commons (hall prefently aflemble themfelves in 
the lowçr houfe, and he is to be a member of their Parlia- 
ment, and hereupon he (hall difable himfelf, utfupra* 

And 
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And two or three days after, the Common» (hall prefent 4 m. %, 2, i», 
their Speaker in the upper houfe to the King, where he (hall 
difable htmfelf again to the King* and in moft humble man* 
nor (hail intreat the King to' command them tochufe a more 
foftcrent man: and after he is allowed 1>y the King» then he 
AqU make an oration, and in the conclufion (ball' pray the 
four ufual petitions ; the which oration being anfwered by 
the Lord Chancellor, and his petitions allowed, the» Speaker 
and the Commons (hall depart to the Houfe of Commons; 
where the Speaker in the chair (hall requeft the Commons» 
that inafaiuch as they hate chofen him for their mouth; that 
they would affift him, and favourably accept his proceedings* 
Which èo proceed out of an unfeigned and fincere heart to do 
them fervice. 

Note» in- the lower houfe, when a bill is read, the Speaker VMeRymeri 
does open the parts of the bill, fo that each member of the M s - d « modo 
hoofe may undertone the intention of each part of the bHl j ff^îS^^ 
and the like is done by the Lord Chancellor m the upper penes W.Bohon» 
houfe ; then when it is read the fécond time, fometimes it is 
mgrofied without any commitment, but then* the Speaker 
makes queftion of it in this manner: the queftion is, who* 
ther this bill (hall be ingrofled or not ? As many as would 4 ioft. 3S< 
. have the bill ingrofied, (hall fay, yea ; and as many as would w 

cot, fay» no. 

But in the upper houfe of Parliament when fuch qucftion 
is made about engroffing, if there be no contradiction, th« 
Lords do not deliver their aflent in faying, content, or their 
difient, in faying, not content, for hufbanding the time; 
but if there be any contradiction, it is tried feriatim, by con* 
tent, or not content; but neither in the upper Or lbwelr 
houfe, the tord Chancellor or Speaker, (hall not repeV a 
bill or an amendment but once. 

When a bill is committed to the ^fécond reading, then if 
the committees amend it in any point, then they (hall write 
down their amendments in à paper, and (hall direft to a line, 
and between what words the amendments (hall be put in, or 
what words (hall be interlined, and then all (hall be ingrofled 
hf a bill. 

And if a bill pafs in the. Commons houfe, and the Lords 
amend the bill when it is fent to the upper houfe, they 
do as before (hew the line, and between what words, and 
after the amendments are ingrofled with particular * refe- Page [•! 16} 
rences, and the bill with the amendments are fent again 
to the houfe of Commons where they affirm them ; the 
amendments are read three times, and then they infert 
them into the body of the bill, and fo e converfi of a bill 
«which paffeth firft in the upper houfe. Byt note, that in. 

one 
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one of thefe cafes the entire bill (hall not be read again in the 
boufe wherein they firft pafs, but the amendment* only, for 
no bill (hall be read above three times. 

No Lord ought to fpeak to the bill two times in ope day. 
Alfo no Knight, Citizen, or Burgefs 'ought to fpeak above 
once to one bill in one day, unlefe fometimes by way of cx- 
plication. 

No private bill ought to be read before the public bills, 
unlefs the one houfe or the other do require it. 

Note, in the Houfe of Commons, thofe that are for the 
new bill, (if there be a queftion of voices) (hall go out of 
the houfe, and thofe who are againft the bill, and for the 
common law or any former law, (hall fit in the houfe; for 
they are in pofleffion of the old law : and in the upper boufe 
two Lords are appointed, one of the one part, the other of the 
other, to number the voices. 

In both houfes, he which firft (lands up to fpeak, he (hall 
firft fpeak, without any difference of perfons. 

When a bill is ingrofled at the third reading, it may be 
amended in the fame houfe in any matter of fubfhnce, afar* 
tiori, the error of the Clerk in the ingroffing may be amend, 
ed, &c» 



WALTER CHUTE'S Cafe. 

Pafch. 12 JaCi I. 

Newerdfcdof- -¥ T TALTER CHUTE. Sewer to the King, did exhibit 
s?niL 540. V V a petition to the King, that for the fafety of the 

3 inft. i8s." realm, and the fecurity of ltrangers within the realm, that 

4 inft. 31, 40, the King would vouchfafe to ereâ: a new office of registering 
îpô. 196 ' '"' 9* a ^ ft ran g cr8 wirhin the realm, except merchant-ftrangerg» 
q^Skiimer $07. to be kept at London ; and to grant the faid office to the pe- 
titioner, with a reafonable fee, or without a fee ; and that all 
fl rangers, except merchant ftrangers, might depart the realm 
within a certain convenient time, if they do not repair to 
the faid rcgifter, and take a billet under the Register's 
hand ; which petition the Lords of the Council did refer to 

me, 
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me, by their honourable letters of the 13th of November, 
1613, that 1 calling to me counfel learne4 in the law, fhould 
confider what the law is in that behalf, and how it may fland 
with conveniency and policy of ftate, to put the fame in exe- 
cution, and by whom it ought to be performed : and upon 
conference had with the Jufticesof the Common Pleas, and 
the other Juftices and Barons of Serjeants Inn in Fleet-ftrcet» 
it was refolved, that the ereâions of fuch new offices, for 
die benefit of a private man was againft all law, of what na- 
ture fo ever : and therefore where one Captain Lee did make 
fuk to the King to have a new office to make inventory of 
goods of thofe who died teftate or inteftate; it was refolved 
.by the Lord Chancellor and myfelf, that fuch grant (hall be 
utterly void, although no certain perfon hath it, and that this 
was againft common law, and the ftatute of 21 H. 8. In like 
manner another fued*to have the regiftering of birth-days, Page [117] 
and the time of the death of each perfon within the realm ; 
and that it might be on record and authentical : fo Mich. 
9 Jac. To make a new office in the upper Bench, for the 
only making of all latitats at the fuit çf the Lord Daubigny, 
and after him of the Lord John Hungerford, and others, was 
refolved to be void. So Littleton's fuit, to name an officer to 
be a general Regiftcr, or rather tabler or indexer of all judg- 
ments, for debts, and damages, recognizances, bills, obli- 
gations to the King, deeds inrolled, fuies upon offenders in 
the Star-chamber, and other courts wrjatfoever: and this was 
pretended to be for the benefit of the purchafer, and the ready 
finding of records ; and to fuch purpofe was made the ftatute 
of the 27 Eliz. for inrolling of ftatutcs ; but the fuit was re- 
jected by the two Chief Juftices and others: for every court 
fhall chufe officers either by law or prefcription : the law or 
cuftôm may not be changed without a Parliament ; and fo it 
was refolved HiL 12 Jac. Regis ; and divers other fuch in- 
ventions were refolved to be againft law and record. 

As to the fécond, in the cafe of Sir Walter Chute, con- 
cerning the conveniency or inconveniency of it, it was re- 
folved, that it was inconvenient for divers caufes. t. For a 
private man to have private ends. 2. The numbering of 
ftrangers by a private man would infer a terror ; and the King 
and Princes of other countries will take offence at it, and 
will do the like to the King's fubjeâs. 3. It is to be confi- 
de red, what breach it will be to former treaties. 

As 
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As to the third, in the cafe of Sir Walter Chute» that may 
, be performed without any inconvenience ; and fo it was de- 
vifed by the Lord Burleigh, and other Lords of the Council, 
anno 37 Eliz. viz. to write letters to the Mayors, Bailiffs, and 
s other head officers of every city, borough, or town where any 
Grangers, are refident, to certify how many ftrangers, and of 
what quality are in their cities, &c. the which they are to 
know in refpeft of their inhabitants and contributions to the 
poor, and other charges ; and this may be done without any 
writing.. 

Which fuit being made to the Lords, was -well approved 
by them, and the fuit utterly difal lowed the 3d December, 
anno 3 M. 8. com million granted to divers, to certify the 
number of ftrangers, artificers, with the number of their fer- 
mants within London, and the fuburbs thereof, &c. according 
to the ftatutes. See Candidas cafe, 29 £1. for making of all 
writ? of Superfedeas in the King's Bench. 

13 Eliz. a grant of an office of Thomas Knivet, to examine 
all his Majefty's Auditors and Clerks of the Pipe concerning 
their offices for years : it was refolved by the court to be 
againft law ; for it belongs to the Barons who are Judges \ 
and it is alfo an innovation in a court of juftice, 25 Èliz. 
A grant of an office toTho. Leichfield to examine all deceits, 
faite allowances of the Queen's officers for eight years, re- 
vived to be void. y 

The making of Subpoenas in Chancery, anciently belonged 
to the fix Clerks : the late Queen's Majefty granted the fame 
by patent to one particular man. 

The keeping and filing of affidavits in Chancery, anciently 
belonged to the Regifter. The King's Majefty, that now is, 
granted the lame to one particular man. 

The ereâing and putting down of inns hath been ancient- 
ly in the power of the Juftice of Peace. His Majefty's hath 
given that power by gâtent to a particular man: 
Page [118] * The taking of the depofitions, and all other proceedings 
before and by the commiffion, which hath ufed to be taken 
and kept by the Commiffioners themfelves, or fome Clerk of 
their appointment : his Majefty hath granted the ûme by pa- 
tent to one particular man. 

The King by his letters patent granted to Simon Darling- 
ton the office of Alveger, and limited what fees he fhould 
take. 

m The fole drawing, writing and ingrofling of all licences 
"and pardons was granted to Edward bacon, Gent, with the 

fee 
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fee that had formerly been taken, and a restraint for all 
others, &c 

The offices of Stibpœnas was granted to Thomas George 
and others during life, with the fee of 2 s. and a reftrahjt 
that no others preiume to make thofe writs. x ' 

The office of making and registering all manner of af- 
furances and policies, &c. was by letters patent granted to 
Richard Gandler, Gent, with fuch fees as the Lord Mayor 
and others fhould rate, with power to rate fee?, and a re* 
ftraint of all others, &c. which was during pleafure, and af- 
terwards to him and others during lives. 

The office of writing tallies and counter-tallies granted to 
Sir Vincent Skinner. 

The office of ingrofling patents to the great feal, and an in- Os»'* 
creafe of fees granted lately to Sir Richard Young,and Mr. Pye. 

JQ^ Skinner 607.] 



Sir Stephen Procter's Cafe. 



IN an information preferred in the Star-chamber by the At- Judges divided 
-* torney-general, againft Sir Stephen Prottor, Bcrkerihead, "^l^ 1 *^ 
and others, for fcandal and confpiracy of the Earl of North- 
ampton, and th.e Lord Wooton. At the hearing of this cafe, 
WEre prefent eight lord?, fcil. the Chief Baron, the two Chief 
Juftices, twoBifhops, one Baron, the Chancellor of the Ex- 
chequer, and the Lord Chancellor: and the three Chief Juf- 
tices, and the temporal Barons condemned Sir Stephen Proc- 
ter, and fined and imprifoned him : but the Lprd Chancellor, 
the two Bifhops, and the Chancellor of the Exchequer ac- 
quitted him. And the queftion was, if Sir Stephen rroûer 
fhall be condemned or acquitted ; and it feemed to fame of 
tBe Clerks prima facie y that the better (ha)l be taken for the 
King, and that he (hall be condemned. But others were of 
the contrary opinion ; and hereupon the matter was re- 
ferred to the two Chief Juftices, calling to their aflift- 
ance the King's learned Counfel : and firft they refolved, 
that this queftion mult be determined by the precedents of 
the court of Star-chamber; for that court is againft the rule 
and order of all other courts, for in the King's Bench, 

the 
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the Common Pleas, or the Exchequer, or in die Exchequer- 
chamber, where all the Juftices are afiembkd, if the Juftices 
are equally divided» no judgment can be given ; and fo it is 
in the court of Parliament ; and therefore this courfe ought 
|o be warranted by the cuftom of the court} and as to that, 
two precedents only were produced for the maintenance of 
the {aid cuftom, viz. one in the Hilary term, 39 El. between 
Gibfon plaintiff, and Griffith and others defendants 1 where 
the complaint was for a riot, and at the hearing o£ the cafe 
there were eight prefent ; four gave their ji)dgments Jtbat the 
defendants were guilty; but the other four, whereof the 
Page [119] Lord Chancellor was one, pronounced * the defendants not 
guilty, and no fentence of condemnation was ever entered, 
becaufe the Lord Chancellor was one of the four who acquit* 
ted them. The other was Hil. 45 Elis, in an information 
by the Attorney general againft Catharine and others, for 
forging of a will, and a mifdemeanor for procuring a fraudu- 
lent deed to defeat the Queen of her efcheat : and eight were 
in prefence at the hearing of the caufe, whereof four found 
the defendants guilty of forgery, and did inflict the punifh- 
ment according to the ftatute of the 5 Eliz. but the others, 
whereof the Lord Chancellor was one, gave fentence, that 
the defendants were guilty of the mifdemeanor, and not of 
the forgery, and impofed a fine of 500 1. only : which de- 
cree was entered according to the Lord Chancellor's voice, 
although the fentence on the other fide was more beneficial 
for the King ; and no pther precedent could be found in this 
cafe, the which I have reported this term. 



Exaâion of Benevolence. 



chrol P . C w, ^T 0TE ' thc cxa£ * îon undcr thc S 00 * 1 n * mc of benevolence 

706? 74». ' xN began in this manner. 

Rawley's HiA. « When King Edward the fourth had a fubfidy granted 

P*ni 5 Vi il " t0 *" m ' n l ^ e I2 Ed. 4* by Parliament, becaufe he could 

302, 303,' 527, u have no more by Parliament, and without a Parliament he 

576, 1706. fee. « could not have any fubfidy to be levied of the lands and 

Cotton i\u %htt " g° odsof thefubjeft, he invented this (hift or device, -in 

i^an"' * * " which three things are to be obferved." 

Whitiocic % 8 ms. I. Thc 

tit. Benevolence. 
13 Co. 19. 



Parc Xtl Èxa&ion of Benevolence. 

* » 

1. Thecaufe. 

2. The invention* 

3. The Succefs. 

1. The Duke of Burgundy, who had married Margaret, 
the After of Edw. 4. foliated King Edward to join in war 

with him againft the French King, to which the King eafily Holltnfcetd 
confented, .becaufc he fought revenge againft the .French ^ d ' * # 694 * 
King for aiding the Earl of Warwick, Queen Margaret, and ' 7 ° * 
Prince Edward, and their party ; and therefore to make war 
againft the French King was the caufe. 

2. The invention was, the King called before him at feve* 
ral times a great number of the wealth ie ft of his fubje&s, to 
declare to them his neceQity, and his purpofe to levy war for 
the honour and fafety of the kingdom, and demanded of each 
of them a certain fam of money ; and the King treated with 
them with fuch great grace and clemency, and with fuch 
gentle prayer to affift him in his neceflity, for the honour of 
the rfealm, that they very freely yielded to his requeft, for the 
honour and fafety of the realm : amongft the reft, there was 
a widow of a very good eftate, of whom the King merely 
a(ked what (he would willingly give him for the maintenance 
of his wars ; by my faith, quoth (he, for your lovely counte- 
nance fake, you (ball have twenty pounds, which was more 
than the King expected $ the King thanked her, and vouch- 
safed to kifs her, upon wbich (he prefently fwore, he (hould 
bave twenty pounds more. 

3. The fuccefs and event was* that whereas the King call- * 
ed this a benevolence to pleafe the people, yet many of the 
people did much grudge at it, and called it a malevolence. 

Primo Ed. 5. in the oration of the Duke of Buckingham 
in Guildhall in London, he inveighed, amongft other things, 
againft this taxation under the name of benevolence, 1 Rich. 
3. cap. 2. the fubjeâs of the realm (ball not be charged with 
fuch charge or impofition called benevolence, which tendeth 
to the fubverfion of the law, and deftrufljon of commonalty, 
as appears in the preamble (where any fuch charge.) And 
that fuch exa&ion before taken, under the name of benevo- 
lence, (hall not be drawn into example • to make fuch or Page [120] 
the like charge, but (hall be damned and adnullcd for ever : 
but it appears by the preamble, that this benevolence was 
againft the will and liberty of the fubjeâ, but a free-will of- 
fering is not reftrained. 

Anno 6 H* 7. The King declared in Parliament, that he 

had' juft caufe of war againft the French King, which for 

the caufes there (hewn was approved ; and for that he de- 

. Vol. VIL N fired 



Exa&ion of Benevolence. Part XlX 

fired a benevolence towards the maintenance of it ; and every 
one promifed his helping hand, the which the King greatly 
. commended ; and to the intent that the poorer fort might be 
fpared, he demanded it by way of a benevolence* according 
to the example of Ed. 4. and publifhcd, that he would by 
their open hands meafure their benevolent hearts, and be who 
gives but a little, according to his gift. 

By this mean9 be collected great Aims of money, with 
fome grudge for the extremity (hewn by the Commiffioners, 
11 H. 7. cap. 20. An aft was made for levying of that be- 
nevolence, according to their aflent, but only of fuch as af- 
fented. 

Anno 20 H. 7. A commiffion to levy what was granted by 
11 H. 7. 
Stewfg* Note, that 15 H. 8. a commiffion under the great féal, 

called a commiffion of anticipation, to colleâ the fubGdy be- 
fore the day. 

Anno 16 H. 8. For war with France, a benevolence levied 
by commiffion with great curfes and imprecations againft the 
Council, and with fuccefs ; for it was to levy a fixth part of 
the value in money or plate againft the good will of the fub- 
jéÛ. 

Anno 26 H. 8. Another benevolence levied by commif- 
fion for maintenance of war againft France, with ill fuccefc, 
for it was exaQed of the fubjcâ againft his good will. But 
if the fubjefts of their free will, without any compulfion, 
will give to the King for public ufes any fums of money» 
this U not prohibited by any ftatute. 

And the ftatute n H. 7. cap. 18. proves this, where the 
Parliament compels them who have freely granted any thing 
to the King for public ufe, to pay it. 
Ca^awft An- p e ^ anno ^ £ji %m i t was refoived by aji the Juftices and. 
•, » part a 1, jj aronS) t hat a f rcc grant to the Queen without coercion is 
lawful ; and accordingly they granted it to the Queen, fuad 
notaient^ quia, &c. 

[Note alfo, a benevolence was taken 12 Jac. 1. and an- 
other 19 Jac. 1. and both of them after diflblutioçs of 
the Parliament. See for this Whitlock's MS. tit. Be- 
• nevolence. And qu*rt x if not contrary to the ftatute 

R.3.C.2J 
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Ireland, and Free Borough. % 

Pafch. 12 Jacobi. i. 

T^IE cafe of Dpngannbn in Ireland ; the cafe of die new 
corporation of Dungannon in Ireland, was in cffeft, 
Jeff, that the King con flit uted the town of Dungannon to be 
a free borough, et ulterius volumus, deciaromu4 9 & JIaiuimus 7 
qued inhsbitantes villa pradiflafwt unum corpus çorporatum. per 
rumen Pr*j>oJiti 9 12 Burgenfium & Communitatis Dungannon* 
la per idem nomen placjtare pofftnt : et quod ipfi pradifli Pra- 
pofiti et Burgenfes et fuccejjbres fui habeant potejlatem eligcndi 
duos Burgenfes &fr. ad Parl'iamentum % 13 c. And the doubt 
was, whether this grant of eleftion of Burgeffes of Parlia- 
ment was good, for becaufe it was granted but to parcel of 
the body, fell, to the Provoft and Burgeffes, and not to the 
Provoft, Burgeffes, and Commonalty. And the Chief Baron 
thought, thatforafmuch as this was not but a nomination or 
election, it was fufficjent to make the Provoft and Burgeffes 
only to have it : and he took a diverfity betwixt nomination 
and other inheritance: but this was denied * by all the Juf- Page [r 21] 
tices and Barons ; for this power to ele£r. Burgeffes, is an in- 
heritance of which the Provoft and Burgeffes are not capable, 
for that it ought to be vefted in the entire corporation, fell. 
Provoft, Burgeffes, and Commonalty: and it feemed t0Ses3Salk.it 
Hobart, Chiet Juftice of the Common Pleas, that the King 
may grant to the inhabitants of Iflington to be a (rçc borough ; ' 

and that the Burgeffes of the fame town may eleâ two Bur- 
geffes to Parliament : and that it (hall be good, although that 
the Burgeffes be not incorporated ; for there are many Bur- 
geffes who eleft Burgeffes to the Parliament, which are not 
incorporate: but it was refolved by all, that fuch a grant 
made by the King fhould be vokl ; for the inhabitants have 
not capacity to take an inheritance, as in 15 Ed. 4. to have 
common: and Littleton faith in his chapter. of Burgage, that 
the boroughs which fend Burgeffes to Parliament, were the 
mod ancient and principal citie?, &c. fo that it (hall be in- 
tended, that at the firft they were incorporate. Alfo plus vu- 
let fapenumero vulgaris cwfuctudj, quam regalts conctffio. 

N 2 But 
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Butitwasrefolved by«Hobart, Tanfieîd, Altham, Wincb» 
Nichols, and Haugbton, quod volumus, was a good word of 
grant, as Piggot was of opinion, 21 Ed. 4. And this (hall 
be an implied grant to all the corporation, that the Provoft 
and Burgefles (hall eleû* &c And regularly, when the 
grant is indefinite, fc'ti. firft, anctdimus an uncertain thing» 
et uiteriui q»od prœpofiius % et Burgenfes^ et fuce effort s fui elegerint\ 
this {hall be within the 6rft conccaimtrs to all the body, which 
that party (hall chufe : but the Chief Juftice of England, 
and Doderidge, thought the contrary ; for in this cafe there 
was but an ordinance to erect the corporation, and no grant 
altogether to any perfon, fo that this claufe, et quod y &V. is 
idle and vain. 

And note, all the new corporations were of the fame form, 
and in none of them is any claufe to deft new Burgefles, fo 
that when thofe of the modern Burgefles die, this power to 
eleft Burgefles is gone. 



FELONS GOODS, 

Mich. 12 Jacobi i. 

Felont goods. A Quefiion was moved to the Chief Baron, and tbe Juf- 
slie*» hIwiT'c •**• t ' ccs °^ Serjeants Inn in Chancery-lane, that if a felon 
30. fU.'ag.'c.' oe convift either by verdift or confcflion, if immediately by 
49. fed. 10, if, hie conviftion, his goods and chattels be forfeited. And it 
it* 13, &c wa8 faj^ t h at jf t jj C £ e j on a r tcr his conviftion pray his clergy, 
that then clearly he (hall forfeit his goods and chattels, for 
quodammodo this is a flight, hecaufe he refufeth to be adjudged 
by the common Jaw, and flies to the privilege of the holy- 
church. But it was refolved by the Chief Baron and the 
Juftices, that immediately by his conviftion his goods and 
chattels are forfeited ; and the praying of his clergy is not 
any forfeiture; for then in cafe where he cannot have his 
< clergy, he forfeits nothing until his attainder, which none 
will affirm. And with this agrees Stamford 192.8. where he 
fays,* that the goods of a felon are forfeited, which he hath. 
the day of the verdift given ; and this is proved alio by the 
ftatute of 1 R. 3. where it is admitted, that the goods of.a 
felon convift are forfeited and. may be felzed. And of tbe 
fame opinion was the Chief Juftice, and the Juftices of Ser- 
jeants Inn in Flcet-ftreet. Vide Trin. 41 EI12. 332. 

♦Ann* 
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♦ANN HUNGATE's Càfe. f^d»] 

In Cam. S tell. 
Mich. 1 1 Jacobi i . 

IN this very term a great cafe was heard and determined in p; BC &-,„;„. 
the Star-chamber, between Sir Henry Day, 'who died, f an t, good, 
pendent the bill, and Anne his wife, anu Nicholas Beding- See for this 
field, Efq. and Eliz. his wife, plaintiffs, and Anne Hungate, ï£°'Jl $g 7 - 
widow, Sir Robert Wind, Henry Branthwaite, Efq. Thomas 5 e© aPa/t, 
Townfend, Efq. Thomas Blomfield, Gent, and George 3 8 » 44.45- 
Min, Gent, defendants; and the cafe ,in effecl was, that *, C c^ 5 ?" -- 
Henry Hoogan, Efq. being feifed of the manor of Hamoncls, a Sdk.567* " 
and of divers lands in Eaft Bradenham, &c. in thé county of 
Norfolk in fee, by deed made a feoffment of «hem to the ufe 
ofthi faid Anne who took Hungate to hufband, and (he 
had iffue by him a fon and a daughter, and he died : and 
Anne obtained a grant of the wardfhip of the fon, and after 
when the fon was of the age of one and twenty years, faving 
fix weeks 5 by Dtdimus prteflatim, directed to Sir Robert 
Wind, Henry Branthwait then feodary, and Thomas Townf- 
end, they took cognizance of a fine of the faid fon, being 
then of the age a fore laid, and fick : and the bill charged 
them all with practice in procuring the faid fon to acknow- 
ledge the- fine; they all knowing that the faid fon was within 
age, and in ward of the King in cuflody of the faid Anne : 
but there was not any practice or circumvention ufed by any , 
of the defendants to procure the faid fon to acknowledge the • 

fame, but the fon of his own good will levied it. And by - 
indenture the ufe was limited to his mother* the faid Anne 
and her heirs with power of revocation by the fon upon tender 
of -ten (hillings, &c. and this was in confideration, that the 
the mother had paid tjie debts of his father to a very great 
value, and had obtained the wardfliip of him; and that her 
jointure (hould be confirmed ; and that his mother, if (lie 
plcafed* might give it to his brother which (he had by Hun- 
gatt, who was of half-bloody and i( appeared that the mother 
knew the fon to be within age, but the Commiffioners, for 
any thing that was proved, were ignorant of it, nor did they 
fend for the book of the church, in which his age appeared, 
being in the fame parilh. 

N 3 And 



J 



Anne Hungatb's Cafe. . Part XIL 

And the counfel for the plaintiff prayed, that the defen- 
dants fhould be punifhed for their rnifdemeanor ; and that 
the faid women being plaintiffs, who were cou fins, and heirs 
to the faid fon of the entire blood» who fhould be difinheriteci 
by the faid fine. To which it was refolved by the two Chief 
Juftices, and the Chief Baron, that there was not any crime 
punifhable by the law in this cafe : for the Judges of law, and 
of this court, may punifh fuch offences and crimes as are de- 
terminable in this court : but the Judges cannot create of- 
fences, nor do as Hannibal did, to make his way over the 
Alps, when he could -find none, for jndicandum eft legibus% 
& ubi non eji lex> nee eft tranfgreJfio t : and for this, when the 
infant levied the fine, if it be not reverfed during his minori- 
ty, the fine is unavoidable in law, and the heirs of the infant 
have not any remedy by the law to reverfe it \ the caufc is for 
this, that the age of die infant is not to be tried but by in* 
fpeâion of his perfon : non tejlium teftimmio y non juratorum 
verediflo y fedjudicis infpeclione folummcdo : but the Judges as 
Page [123] hjadjunculûy may inform themfelves by witneffes, •church- 
books, &c. And the reafon of it is, that the fine fhould 
other wife as well lofe its effed as its name, for dicituç finis 
ab tfftftui quia finem lit Hits imponit : and if infancy fhould be 
tried other wife than by infpeâion, no man fhould be fure of 
his inheritance *, for after the death of the cognifor, averment' 
may be made many years after," that the cognifor was within 
age at the time of the fine j and fo many records avoided by 
naked averment, which fhould be againft law, and the caufc 
of great vexation and fuit, and Fitz. N. B. fol. 21. If an in-* 
fant levy a fine, he ihall hay^e a writ of error during his nonage, 
and affign it for error ; and this is error of the court in law, 
and ihall be tried by the Judges of law. 

And for this it was refolved by the faid Juftices, that foraf* 
much as no corruption and circumvention was proved in the 
Commiffioners, or in any of the parties, of which they may 
be indicted at the fuit of the King, or punifhed in this court, 
the fine (hall (land. 

And it was not apparent to the Commiffioners, that he was 
within age, forafmuchas he wanted but fix weeks of his full 
age ; but if the Commiffioners had knowledge that he was 
within age, then this had been a mifdemeanor in them: for 
it was faid, that fines and recoveries are like to the pole arâic 
and antarftic, for upon thofe a flu ranees of lives depend ; for 
which by naked averment they cannot be fhaken or impeach- 
ed, for which divers notable precedents have been concerning 
the matter in queftion in this court. 

' And 



Part X!î< Mansfield's Cafe. 

And for (his in this court, Mich. 24 & 25 El. Cafe 14. 
between William Cavendifh and Anne his wife, one of the 
co-heirs of Henry Knightly, again ft Robert Worflcy, and 
Catharine Lanter co-heir, and Traftbrd, and other defen- 
dants. And the cafe was, that Robert Worfley and Catha- 
rine his wife being within age acknowledged a note of a fine 
before TrafFord, and another of the defendants, by Dedimus 
pûteflâtem : 'and the decree faith, that the CoirimHnoners did 
perfeÔly know that the faid Catharine was within age; 
and for this caufe every one of them was fined; but the fine 
ftands. 

Mich. 38 & 39 EK2. I" this court one Alexander Grlder- 
brand being feifed of certain lands in Windham* in conC Norf* 
in fee, one Hubbard procured one Roger, who was in his 
cuftody in his houfe, to. take upon him the name of Alex* 
ander Gflderbrahd, who was then beyond the feas, to ac- 
knowledge a fine to theMaid Hubbard of the faid lands, and 
they were fined in this court; and it was part of the fentence, 
that if he did not re-affure the land ta the faid Alexander, he 
ftould forfeit a greater fine %d the Queen : but,there was no 
fentonce to draw the fine off from the file, nor damages 
awarded to the faid Alexander, who was the party grieved. 



MAN SFI ELDs Cafe. 

Mich. I 2 Jacobi i . 

*jiNNO 23 Eliz. in the court of Wards, the cafe was this, Fine, byaa 
■" that Henry Bufliley feifed in fee of certain lands in idc01 - ' 
North Mins in the county of Hertford, by his will in writing 
demi fed the faid lands to Henry Bufhley his fon in tail, the 
remainder to one' William Burnley. 

•And for this, that his fon was within age, he demifed p a « c [124] 
the education of him to Thomas Harrifun, whom he made See fox this 
bis executor : and afterwards it happened that Henry the » c °« '$*- 
fon became a monftrou6 and deformed cripple, and proved J^°,*' * n * 
an idtot a hatiwtate ; the which ideot by the praclice of lo Co. 41. 
one Nichols and others, was raviftied and taken out of the 
cuftody of his guardian, and was carried upon men's 
fhoulders to a place unknown, and there kept in fecret, 
until he had acknowledged a fine of his lands to one Bo- 
thorae, before J uiticc Southcot, anno 9, /?/£. Eliz* and by 

N 4 inden- 



Wârcombs and Carrel's -Cafe. Fart Xli, 

indenture betwixt them» the ufe , of the faid -fine was declared' 
to the ufe of the congnifëe and his heirs, which Bothoroe, 
anno \% Lliz. conveyed the fa id land to one Henry Mansfield : 
and anno 32 Eliz. the faid Henry Buftiley the fon, by inqui- 
fition was found an ideât a nativitate * and upon this in anwa 
33. the court of Wards took order for the poifefiion of the faid 
lands,* Vide Calvert's cafe in my Reports* u 

And it was moved as a doubt in the faid court' of* Wards, 
whether the faid fine fliould he to the ufe of the faid ideot 
and his heirs ; for not with (landing that the fine which is of 
record binds the ideot for the caufes aforefaid, yet the inden- 
tures are not fufficient to direct the ufes: hut it was refblved, 
that for af much as he was enabled by the fine as to the prinoi» 
pal, he (hall not be didbled to limit the ufes» which axe but as 
acceflbry. 

And the fame is the law of an infant and feme covert. 
And the faid Mansfield brought an action of trefpafe in the 
Common Pleas a gam ft one Troit, the farmer of the faid 
lands ; and the iflue was to be tried at the bar : and the faid 
deformed idtot was fent out of the court of Wards, to be 
(hewn to the Judges of the Common Pleas, and to the juror* 
there tried and (worn : and being brought upon a man's 
. . fhoulders, the Judges hearing that the title of Mansfield was 
under the faid fine levied by that ideot ; the Lord Dyer, and 
the court by confeiit of parties* caufed a juror to be with- 
drawn 2 and the Lord Dyer faid, that the Judge who took 
the fine, was never worthy to take another ; but notwith- 
ilanding this, and although the monftrous deformity and 
ideQcy of Buftiley was apparent and vifible* yet the fine 
flood good. 



WARCOMBE and CARREL's Cafe. 
Mich. 1 2 Jacohi i. 



Fine by an in- 20 •'XCTOBER 6E1ÎZ. in the Star-chamber, where were 

fa nt feme covert, 1 M 

mis! am!* " ^reat yea ^ lnc Marquis of Northampton^ne Earfof Weft- 



Anrfeme covert. \j pre fent Sir Nicholas Bacon, Knight, Keeper of the 



morland, the Earl of Suflex, the Earl of Leicefler, Lord Clyn- 
ton, High Admiral, Lords Strange and Hunfden, Progers 
Knight, Comptroller of the Houfhold, Sir Francis Knols, Se- 
cretary, Sir William Peeters, Sir John Mafon, Sir Richard 
Sacfcvil, Under-Treafurer of the Exchequer, Sir Robert 

Catlin, 



Part Xfi ' Wahcoiibs aad Carrel's Cafe. 

Catlm* Mafter of the Rolls, Sir James Dyer, • Jufttce del 
Banc The cafe was, that Edward Carrell, an apprentice of 
the laws; for a great fum of money bought the wardfliip of 
Joban, daughter and heir of Waincombe of the county of, 
Hereford, and married her to Edward Carrell, his youngeft 
fto : and after * ML anno $ £&s„ the faid Johan tell fick, Page £125] 
and being of the age of nineteen years, and not having any 
iffiie, the faid Edward her hufband perfuaded her to acknow- 
ledge a fine of her inheritance, by which (hould be conveyed 
an eftatc to the hufband and wife in tail» the remainder to the 
right heirs of the wife : and cognizance was taken by Dedi- 
mus peteflatim direâed to Sir T„ Sanders and one Chefnell of 
Gray's-Inn, before Eafter, divers Judges being here who 
night bave examined her: and on Friday in Eafter week flic 
died, but the fine and 7' argent du Roigm was entered as of 
the kft term, JciL the term of St Hilary, four days before 
the death of the wife. 

And the original writ of covenant bore tefte 15 Jan. re- See 3 Co. 77,7t. 
turnabic traftina fur. and the Dedimus potejiatcm 18 die *£ 0,aPaft ' 
?4W. And James Warcornbe, coufin and heir of the faid 
Johan, complained by bill a gain ft Edward Carrell for ob- 
taining of the faid fine by indireâ praâif e ; and thereupon 
the fentence of the honourable, court enfued thus : 

'* This day a right honourable pretence being aflembled in 
" this court, the matter depending in the fame, between 
* 4 James Warcornbe, Efquire, complainant) and Edward Car- 
41 relU of London, Gent, defendant,' as well for and con- 
f< cerning the validity of the fine levied by the faid Edward 
** Carrell, and Johan his late wife, of certain manors, &c. of 
** the inheritance of the faid Johan, which Johan, as the 
<( plaintiff doth allege, was not of full age at the time of the 
" fine levied ; as alfo for certain finifter and undue means 
" committed and done by the faid Edward Carrell, in thefu- 
" ing and getting out of the faid fine, as is fuppofed and al- 
. " leged by the faid complainant, was by great and long de- 
*' liberation heard and examined, with all the allegations and 
44 fayings that could be alleged and faid on both parts." 

Upon hearing of , which matter the faid fine was by the 
whole opinion of the court adjudged good, available and ef- 
fectual in the law. < 

Aud alfo no fault adjudged to be in the faid Çdward 
Carrell, in the fuing and getting out of the faid fine, but 
that the fame was duly and orderly fued out, according to 
the due form and order of the laws of this realm. And 
all' this is within the rule, fa fia Unent muTta qua fieri 
pr obi beat t/r : and the heir hath damnum abfque injuria^ 
for the Uw doth not give him any remedy to rcverfe it. 

And 



Appeal of Robbery • Part XII. 

And as Edward Carrel 1 was not puniflied, although that be 
knew that his wife was within age ; fo the faid H ungate (hall 
not be punifhed, although that fhe knew that her fon was 
within age; and that the rather, by rcafon of the ancient 
verfe, • 

Leges communes ft tiefcit fcemtna^ miles, 
Clericus, \ W cult or , judex Jibi par cet & ultor. 

And by fentence all were difmifled, &c. 



Appeal of Robbery^ 

H P C 18 A MONGST the records in the Treafury, et inter piocha 
j i ft ft. 289. XJl coram domino Rege de termina Sancîi Mich .anno 42 Ed. 

Bro. Appeal J. ret. 2J. 

IO °- Cor nubia. Helena t filia Hugonis Allot, brought an appeal of 

s HalJk c°a3. robbery again ft Laurence Bo&ofleake, Richard Cohorta, Jo» 
(eâ.44,&c. Giiman, and Johan his wife, and divers others; the defen- 
dants plead not guilty, &c. and were found not guilty of the 
felony afore faid, nee unquam fe fubtraxtrunt% tdeo pradi&us 
Laurentius iff omr.es alii, t$c. eunt inde quieti; et pradtâm 
Helena pro falfo appel fuo committitur prifona in eufiodiâ Ma- 
Page ri261 refcalli Rie. de Inworib, Marefcalli % &c* Etfuper * hoc free* 
dial us Laurentius & alii petunt juxta formamflatuti ' quod ju* 
t at or es hoc inquirant qua damna prad* Laurentius et alii fuflinue- 
runt occaftone falfe appclli pradifti : >etji prad* Helena Jit fnffi- 
dens ad damna jolvenda : et/uper hoc quafitum ejl a prafatis ju- 
raioribus qua damna pradiclus Laurentius et alii fuftinuer unt 
fmgulatim occaftone pradifia. Qui dicunt quod pradiclus Lau- 
rentius fujlinuit damna ad volenti am 10/ Et Rubor dus Coborta 
advalentiam 10 L & Johannes Giiman 5/. & Johanna uxor diQi 
Johannis Giiman 5 /. t$ Jic fmgulatim de ceteris : quafitum eft 
Ji pradicla Helena ft fufficiens ad aliqua damna folvenda. Qxi 
dicunt t quod non. Quafitum % quis vel qui abbettavit vel abbetta* 
verunt é prafatam Heknam ad appellathnem pradi&am profequen- 
dam. Qui dicunt, quod Johannes Riddel, jenior* Johannes Rid- 
c/cly junior, Tho. Drury & Alicia Aiiet y abbettaverunt prafatam 
Hilt nam, ideo ipfi dijh ingantur fecundum for mam flatuti ad re- 
fpondendum y ti\: Out of which record thefe things arc to bo 
obferved. 
See « Hawk. i« Although it is ena&cl by the ftatute of Weflm. 2. cap, 

r ch-7. fed. 9. .2f. that in this cafe Jujiiciarii, &c. puniant appellator em 
Ch * * 3 and' I 4 ' P sr P r if onam untu$ ann h & c * an d according to the court 



Part XII, Appeal of Robbery. 

committed toprïfôn, &c. fo that they were hot bailable, yet 
quia eadem Helena pregnant fuit & in periculo mortis^ flic was 
let out upon mainpriie to have her body, 15 Micb. adfatis- 
faciendum pradifto Laurent 10 et alii s de damnis fmgniatim adjudi- 
catis occajhne pradicla: and the reafon of this is, for this, 
that the common law requires in every cafe conveniency ; 
and it is inconvenient that a woman with child (hould remain 
in common gaol fub /aha et arcla cujlodia, where women 
cannot refort to her upon times is neceffity (hall require 
forthwith for conveniency ; and principally where it is for 
avoiding the danger of death, the court hath power to put 
her mainprife until (he be delivered» for it ought to be a 
truth concerning the Judges of the common law, which the 
moral poet hath fpoken, 

Riddere ptrfortaftit convenientia cuique. 

And with it agrees that advice which Bra&on gives to the 
Judges, lib. 2 cap. 2. 

Conftderent judicts efficacité r quîd eportuerit fecunàum necejjtta* 
tem> quid expédier it jecundùm utilitatem, quid ligatum fuit ft' 
cundwn permiffunem, et quid deceat fecundum honejlatem 

2. That the defendants recover their damages either wholly 
againft the principal, or wholly againft the abettors, and 
not* part againft the one, and part againft the other ; and that 
the record is quetfitum ejl y fi pradifta Helena eji fufficiens ad 
aûqua damna folvtnda : and with this it is agreed in 8 Ed. 4. 3. 

3- Although that the (tatute faith, rejlituant opptllatores 
damna appellatis,, yet the damages (hall be fingulatim aûefled ; 
for that the words are further, fecundùm dijeretiontm jujliciari- 
arum, babito refpeclu ad prifonam vel arrejiationem, &c. So 
that forafmuch as the caufes of damages are feveral, as the 
defamation, &c. of the one maybe greater than of the other, 
to the damages of the one may be greater than of the other. 

4. That although that the appellor be not fufficient for to 
pay, yet his body (hall be taken ad fatisfaciendum. Quia qui 
non habet in *r/, lue t in corpore. 

5. That although that the jurors in theappeal have found the 
"defendants abettors, yet infomuch as they are ftrangers to the 
original, they (hall not be concluded, for they (hall be W- 
trained ad respondendum : and fo that they may plead not guil- 
ty, or other plea ; quia res inter alios Quia alteri nocert non de- 
bint. 

Vide 



» Durefs per Gaoler. Part XII, 

JUft. Eat, "A the Book of Entries title, Appeal, dhifiono damages 

1 & 2. And this doth appear alfo by the laid ftatate, which 

Page £127 J feys» that ft abettor • conviâfus fit de hujufmodi abettaC per ma- 
tittam* puniatur per prifonam & tenttwr ad reflitutionem damno- 
turn faciendum. 



Durefs per Gaoler. 



* Hawk, c 24. jnLACITJ coram Rege apud Ebor 9 in craftino Sana m Trim. 

feu. ao. ± an ^ ^ £^ ^ ^ divifione indiâment (are very worthy of 

obfervation ;) the effeâ of one indiâment was, quodubi qui- 
dim Robertus de Bay oris de Tunelby captus fuit & inprijiné Çafiri 
London* de tent us pro quodam debito Jiatuti mercatorii in cujtodià 
Tboma Botelier Conjlabularii Cajlride London* ubi ipfe Thomas U 
Botelnr pofuit ipfum Robert um in prof undo gaolo, inter Uones 
et vili prijona contra formam Jiatuti, &e. viz, de 1 Ed, 3. W 
in eodem profunda detinuit quojque idem Robertus fecit finem cum 
to de 40 j. quoi et' folvit et bu per exaéJionem. 

Item prajentant, that one Weliingoner was arretted for tret 
/pafs at the fuit of James Cantelupe, and detained in the faid 
gaol, the faid Thomas for forty (hillings adlargum ire permifit: 
idem Walltngoner ite non potuit quo uf que finem fecit cum Roterto 
de Barton Cîerico de dimidio Marca quod et fohit et ulterim pro 
ferrisy &c. 

Item prof entant * that one John Aylmer of Digby purchafed 
of Thomas Lord of Bardoife, one mefluage, &c. ibi venit 
magi fier clericus efebetoris colore officii fui, et abfque aliqva tau fa 
diclam terram fetfivit in manu s domini Regis et noluit ipfum jc- 
hannem permuter e terram fuam pradiéf am habere quoufque idem 
Johannes finem feciffit cum pradtclo magifiro Roberto $Os>. qttcs 
cepit per extortionem fcf nunc manumfuam amovit. 

Itemprafentant) quod ubi Thomas Babvus wâpentachim do Flax* 
well et Laughton, tenet wapentachiam fuamfuper proclamatsonem, 
et ilia proclamotio debet fieri folenniter in villa de Lasfordet Kir by % 
fuper quam proclamationem homines wapentachia poffent pervenire 
ibi : pradiclus Thomas non feat proclamations fuas per quod 
homines patria amerctati funt graviter, & hujufmodi amer- 
ri amenta do its levât a fuetint 9 & hoc per extortionem: to 

which 
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which he appeared and pleaded not guilty, and was found 

guilty, and fined and imprifoned. . • 

Item prafentant* quod Thomas de Maudon Bali vus wapenta- 
cbia de Boby et Grafton, tenere debuijfet 2 wapentacbia in di- 
ver/is iocis ad aifeamentum patria prout de jure deberet* Idem 
Thomas ttnebat ambo wapentacbia in uno loco, ad maximum dam* 
num populi wapentacbia pradift\ et homines eorundem wapenta- 
cbiorum ni mi s excejjive fuerint amerciati 

Item Thomas Carleton, under Sheriff of the county of Lin- Falfc return, 
coin, was indi&ed for this, that one Barthol. de Lotgrave Qs- 1 Dw. 
purchafcd a writ again ft Nicholas de Nottingham, and de- * 79 ' l8 °* 
livered the faid w(it to the faid Sheriff; who returned a Trade 
upon the faid writ, although the faid writ was fufficiently in 
time delivered : et fie fecit iterum $ &fr. 

Item Hugo de Baxter latro notorius indi&atus de feknia non 
fuit replegiabilis et quod make famée extitit. 
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IN an a&îon fur Je cafe 9 it was refolved per totnm curiam^ Ctft of 1 falfc ^ 
that if a Sumner return one certified upon his oath in return by »fc«i 
court-chriftian % where in truth he was not, and' he is pro- piû^. I74 . 
jiounced contumax, and aftçr he is excommunicated, he (hall 
have an a£tion fur le cafe y for here is injuria et damnum. 
And in fuch cafe the plaintiff (hall have judgment to recover, • 
for although that the proceeding and oath touching this matter 
are ecciefiaftical, yet the damage is temporal, for he is dif- 
abled to fue in any court. 

And it was refolved, that perjury, by which damages do 
accrue, may be puniihed as a mifdemeanor at thç fuie of the 
King. 

And alfo the party may have his aûion upon the cafe 
to recover damages, for it fhould be a very great dcfe£r. 
in the law, and encouragement to parties, if men may 
commit perjury with impunity : and for that reafon, if 
jurors ufe perjury thernfelves, an attaint lieth at the com* 
mon law, for fo.it appears by Glanvill, lib. 2. cap. 29. 
15 H. 8- tit. Attaint 76. 6 H. 3. ib. 73 £75. and in the 
time of Ed. 1. Attaint 70. for the firft adt, which gave 
the attaint -, the ftatutc of Well 1. cap. 38. Fide F . N. B. 

109. 



j 
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109. Vii* 2, 7 H. 6. 25. one who was to be a pledge afErm- 
ed upon his oath, that he could difpend 40s. per annum + and 
upon re-examination he confefied it falfe, for which he was 
committed to the Fleet, until he made a fine, which proves, 
that the falfe oath was the wrong and injury, and punifhafcJe 
by .the law, fcf ex confequents, when damage follows to the 
party, he (hall have remedy by aôion upon the cafe. 

In like manner* it was agreed, that if one mike a falfe affi- 
davit by which the party is arretted and rnolefted by procefs of 
contempt, he may nave an zQaon fur U cafe, and recover «fa- 
roages And although that when the matter is merely ecclcfi- 
aftical, the court-chriftian may punifh pro falute animte, yet 
they cannot award any damages to the party, for if one within 
holy orders be beaten, they may proceed againft the delin- 
quent pro falute animée, but the Pried ought to recover his 
damages by au ion of battery ; fo notwithftanding that they 
may punifh the faid Sumner in the cafe at the bar, for perjury 
and falfe certificate, yet the party grieved (hall recover bis da- 
mages at the common law, and although the matter be mere- 
ly ecclefiafticaf, yet if the party grieved hath damages either 
by any wrongful proceedings of. the Judge, or misfeafance, 
• SeeCarthew or non-feafance, * or falfity of any minifter, or by unjuft 
*&• profecution of the party, the party grieved may have an aftion 

fur le cafe, and recover his damages. 

Do£lor and Student 118,119. Jdion fur U cafe, Heth 
againft the Ordinary, for a wrongful excommunication 
touching any thing out of his jurifdiftion, fo there are many 
other good cafes: and the cafe in Fitz. 47 H. 6. 8« If an 
Archdeacon refufe to indu£l the Clerk, &c. he fhall have an 
aûion upon the cafe, which was affirmed for good law by all 
the court, witb which agrees 26 H. 8. 3. a. ajid true it is, 
that it is held in 38 H. 6. 14. that in fuch cafe he {hall have 
remedy againft the Archdeacon to punifh him ; but faving 
the opinion there, they cannot award him damages in fuch 
cafe, but he fhall recover them at common law : fo F. N. B. 
92. If a man proceed againft a prohibition, the party may 
have an a£tion upon the cafe againft him for profecuting in 
court-chriftian. Vide Trin. 20 Ed. 3. rot. 46- in the Yrea- 
fury, Rich. Trefil's cafe, there he recovered damages againft 
the BHhop of Norwich, by him excommunicated after prohi- 
bition ; Epifcopus adjudicator ejfe Hlidtum expugnatorem au~ 
tboritatis Regia, & querens recuperavit decern mille libros, 
Page [129] ftmiu p a fef>. ,3 Ed. rot. 78. Philip * dc HardefliaPs cafe, 

Hil. 



ted 
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Hil. 72 Ed. 3. rot. 78. Sir Thomas Seaton, Knt. recovered 
W* againft Lucy, who was the wife of Robert Cockfide, for fuing 
^ to Rome pro tranfgreffxone fad a per ipfum Tbomam, pro caption? 
^ ki honor um & catallorum fuorum &f pro aebitis % & inde prcnuntiari 
: 'p fecit fententiam excommunicationis, lac. he recovered by verdict 
,on & damages to three thoufand pounds, &c. Tri*. 37 Ed/ 1. 
'«e: cofts were recovered again fl. the Archbifhop of Canterbury, 

forty pounds pro damnify per quod ipfum excommunicavit pro ix- 
Mlti ecutione brevis Regis pro manu foriia amovendo* Ideo Epifcopus 
rock: capt. Mich. 29 Ed, 3. rot. 19 firm liter : and divers Other rc- 
W! cords you may fee in rpy Book of Precedents, 
cet: 
w,r 
*ii 

re:; 
ttir 

1 HAWKERIDGE's Cafe. 

PafcL 14 Jacobi I. 
ri Habeas Corpus. 

a • A N Habeas Corpus to the Marjhat of the Admiralty grant- Ant. 69, 104, 
3 XJL e( * * n Hilary term laft pad, for Hawkeridge, prifoner in * c * Admiralty. 
II the cuftody of the faid Marlhal, who did return quadam caufy «*& SU 
, j^tfi/, &fr. contra Hawker idge pendit inde pro judicio & fenten- 
tia parafa Jit, fcfe. £hi quidem William Hawkeridge fie 
! commijfus rcmanet donee ante di5la cauja per prafatum Daniel 9 . 

Dun certifica/a fuerit, et hacefi caufa. And alfo upon another 
Habeas Corpus, be made fuch a return, and otherwife parafa 
fit % &c. which the court took to be very inefficient, and 
gave divers days to amend the return, and to fhew the caufe 
of delay, and for why fentence was not given, forafmuch as 
fententia fuit parafa, or otherwife a man may be in perpetual 
prifon : and the Marflial would not amend his return, upon 
which the party being in prifon fixtcen or eighteen weeks, 
always the'return was eft parafa^ tfc. fo the caufe was long 
parafa ad judicium, fed nunquam judicata : and after in another 
writ returnable crajlino rffanftonisy was another return of pa- 
rata y &c. without (hewing caufe of delay : alfo it feems the 
return was inefficient for another caufe, viz. quadam caufa 
fpolii avilis & maritima qua coram, &c. which is too general 
foe two caufes, < 

1. For 
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î. For that (fpolii) is uncertain, and ought to befpecified 
in fomc more certainty of what things, or of, or in what 
things in particular,! and does not (hew any value of the 
goods. 

t% C* 51, $»• 2. That maritime eft fitper littus* or ' in p$rtu maris, for 
thofe appertain or are next to the fea, and yet the Admiral 
hath not jurifdi£tion faper Httus maris* or in porta* for that 
they are infra corpus comitates* as appears in manv books and 
records. And Co it was adjudged in Lacy's cafe, that infra 
the high watermark, and low water-mark, when the fea is at 
an ebb, it is within the body of the county, Dy. t$ El. the 
Abbot of Ramfcy's cafe, yet this is maritime* 15 El. Dy. fol. 
326. Pafch. 17 £1. in Scaccaric at contra Diggs\ for which 
caufe he ought to have hid fuper altum mart, infra jurifdic- 
tionem Admiratti% iot the ftatute of I3R. 2. eap. 5. 2 H. 4. 
cap. 1 1. 19 H. 6. 7. confine him only Jitper ahum mare : and 
the return which concerns the irnprifonment of the body 
ought to be certain. 

Eut for the firft, all the court retired, that it was mfiiffi- 
cient : atfo there was (hewn no time of the fpoil ; and for this, 
in the fame term, for the inefficiency of the return which 
the court could nof obtain to be amended, the faid Hawker- 

Page [130] idge was .bailed in open court until the next* term : alio the 
words are quadam caufa fpolii ac civiiis ac maritime. Vide 
28 H. 8. cap. 15. that upon an inefficient return the party 
ought to be bailed or difcharged, at all our books and infinite 
precedents are. Vide 6 H. 6. 44. other wife if the return 
(hall be inefficient when it is (alfe. And note the proceed- 
ing was civiiiter % for to have reftitution, et non criminatiter. 



Judgment and Execution in Treafon 
and Felony. 

T^TOTE, that it was faid by fome, that when judgment 
1^1 is given, that one (hall be hanged until he be dead ; 
the King cannot alter the judgment, and command 
that he (hall be beheaded, for v that the execution ought 
to be conformed to the judgment: and with this ac* 
cords 35 Hen. 6. folio 58. & Stamford, lib. 1. fol. 13. Vide 

27 Aff. 
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%^ A ff. pL 41. Vtit F. N. B. 144. where it feems that he 
may be beheaded, 22 Aff. pi. 49. One was beheaded for kill- ' 
ing of Adam WaUam, the King's Meffenger, which is there 
taken for petit .treafon. But when one is attaint of treafon, 
hi3 judgment is to be hanged by the neck, and cat down 
alive» and his entrails and pHvy members cut off from his 
body, and burnt in his fight, his bead. to be cutoff, his 
body to be divided into four parts, and difpofed of at thé 
King's will i (o that in fuch cafe the King may pardon all 
the execution* but decapitation, for this is parcel of the „ 
judgment, and the King may pardon all or any part at his 
pleafure ; and it was refolved that the Duke of Somerfet, for-* 
afmuch as his judgment was to be hanged, by the neck could 
jiot be beheaded, for that would alter the judgment. And fo 
it was refolded in the cafe of the Lord Sturton in the time of 
Queen Mary, arid of the Lord Dacres in the time of/H. 8. 
both which were hanged for felony. 

It was refolded alfo, that Kins H. 8. could not by the la* 
behead his wives for treafon, for judicandum $jt Ugibus^ non 
txemplis. 

And note, that when a nobleman is attaint of treafon, and 
hath this judgment as is a'forefaid ; the courfe is, that thd 
King makes nis letters patent directed to the Lord Chancel- 
lor of England, reciting the attainder ; yet we minding to 
difpenfewkh that manner of execution of judgment, in re- 
tpc& that the faid A- B; is a nobleman, do therefore by thefe 
pvefents remit and releafc the faid A. B. of and from fuch ex- 
ecution 'of judgment, and inftead thereof, our pleafure is, 
to bave the head of the faid A. B. cut off, &c. as in fuch cafes 
bath been ufed, touching and concerning noblermrn : and by 
the fame do require the Lord Chancellor to make two writs 
Under the great leal, one to the Lieutenant to deliver the faid , 
prifoner, and the other to the Sheriff of London, to receive 
and execute the faid prifoner, &c. And the cafe of the Lord 
Sanchar was ftronger, for that he was not noble within Eng«* 
land, &c. 
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Oath before Juftices. 



Juftices power 
on the ftatute 
7 Jac. i. c. 6. 
See i x Co. 63. b. 
« Hawk. c. 10. 
feô. a. 34. cfa. 
11. feû. a, 3« 



Page [131] 



• Sec € Mod. 
105, 210. 
zStlk. 



Trin. 9 Jac. i. 

IN this very term, I moved the Juftices in Serjeants-Ion \xi 
Fleet- ftreet, upon the ftatute anno 7 Jac. tap. 6. which 
gave power to "two Juftices of Peace, to require any perfon 
or perfons, Sec. and in fomç cafes one Juftice of Peace only, 
if the Juftices of Peace may make a fpecial warrant to Con-, 
ftables, &c. to have the bodies of parries, who are to take 
the oath according to the ftatute before them. And it was re- 
folved by all una voce that they may, and that for two reafons : ' 

1. When the ftatute gave poorer to Juftices of Peace to re- 
quire any perfon or perfons, &c to take the oath, the law 
implicite gave them power * to make a warrant tô have the 
body before them, for quando lex aliquid alicui concedit, come* 
ditur fcf id Jim quo re* ipfa ejfe non poteft. 

2. It is againft the offices of the Juftices, and of the au- 
thority given them by the ftatute, that they {hall go and feek 
the parties : and principally in a cafe of fo great confequence. 
Then I moved, if in fuch cafe the Conftables may break the 
boufes of the parties named in their warrants : and it feemed 
to us all that they cannot, for that they are not any offenders 
until they refufe to take the oath before them who have autho- 
rity to tender it to them, or commit fome contempt to the . 
King ; and infomuch as they are not yet offenders, nor are 
indiâed or charged by any matter of record, their houfes * 
cannot be broken by warrant made by conftrudion upon the 
ftatute, by which authority is given, &c. to require them to 
take thé oath, vide ftatute 7 Jac. and fee in it, that Baron» 
and Baronefles, as to the tender of the oath, need not to be 
indifted, &c. for thefe words, " of or above the faid age or 
*' degree," are to be intended of the fame age, and above* 
the faid degree, or otherwife the firft claufe concerning Ba- 
rons ftiould be idle ; vide thofe who have power to tender 
theoath to them of the nobility, have power to commit them 
upon refufal to the common gaol, by the general aft 5 and if 
any perfon or perfons being of the age of eighteen years» 

or 
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or above, (hall refufc to take the faid oath duly tendered, See. 
which claufe extends to all before. 

' Note, if the perfon be fugitive in another county, he 
evades the ftatute for the prefent ; but he may be indidTed 
for recufancy, and the indictment may be removed into the 
King's Bench, and they may make procefs againft them in any 
county of England: alfo if they are in their houfes, the door 
being tout, &c. then they may be indiâed either before the 
Jufhces of Affife, or before the Juftices of Peace at the quar- 
ter- feflions, and then after a Venire facias, &c. by force of a 
Capias, their houfes may be broken by the Sheriff, vide -Hat. 
io Eliz. cap. 2. (to which the ftatute of 23 Eliz. refers, &c.) 
fuch procefs is given in cafe of not repairing to church, as in 
indictment of trefpafs, which is Venire facias, cap. isfc. 

Memorandum, Hil. Term, gjacobi. All the Juftices of StaMo El. c. *. 
England, by commandment of the King, fignified by the a 3 E1 - «• — — 
Lord Chancellor, were aflêmbled to have confideration of 
thefe two ftatutes. And in the beginning of this term, the 
faid points were recited and debated ; and after good conG- 
deration feverally, and conference had ail together, it was re- 
folved by all, that if one be indiâed for recufancy, the court Recufancy 
may proceed by procefs upon the ftatute of 23 Eliz. or by pro- 2 H»wk. c 17. 
clamation according to the ftatute of 28 Eliz. And that the ^ ft - a 9- 
procefs upon the indictment, for recufancy, is Veri fac\ Ca- ' 

pias, tffc. which is the procefs in indidlment of trefpafs; and 
upon the Capias, the Sheriff upon requeft fir ft made to open 
the door, may do it, according to the refolution in Seyman's 
cafe ; and when the Sheriff has brought him into court, he 
may. upon refufal of taking his oath, be generally indi£ted 
' as before Juftices of Affife, or in open fefhons of the peace 
upon refufal before them : but the Juftices upon tj?e fecond 
day of conference, did not fpeak to the other point. And ' 

after this refolution was reported to the Lords of the Privy 
Council at Whitehall, in the pretence of all the Juftices of 
England, the feventh day of Feb in Tcrmin. SavSti Hil. 9 Re- 
gis, and the Lord Chancellor defired that we (hould put our 
refutations in writing ; to which I anfwered, that the Judges 
never ufed to put their refolutions in writing ; but that if the 
Attorney or Solicitor come to us (as the ancient ufe hath been 
to our predeceffors) we will deliver our opinions to them again 
ore tenus, but not in writing. 

* At the third day of the conference in this very term, p a g C [132] 
it feemed upon the ftatute 3 Jac. if Juftices of Peace upon 

O 2 refufal 
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refufal before them, commit any perfon to gaol without bail 
or mainprife, and mention in their warranf the tender and 
refufal, then the Juftices of Affife, or Juftices of Peace, 
ought to tender the oath again, and to have a fpecial indift- 
Sttt. 3 Jac. t. ment ; for the words of the aft 3 Jac. are " and if the faid 
c# 4- «« perfon or perfons, or any other wbatfoever," &c. fo that 

this word (other) excludes the perfons who were committed 
for refufal. But it feems if the JMiitimus of the Juftices of 
Peace, &c. do not comprehend any tender and refufâ) of <he 
oath, then they may be generally indifted, as upon refufal in 
open court, for the court cannot take notice of the former 
tender and refufal in fuch cafe : and it was refolved, that the 
major number of the Juftices of Peace who' commit the par- 
ties, have eleftion to commit either to the next affifes, or the 
11 Co. 63. b. next feflions ; for the words of the ftatute being in the dif- 
jtraftive, fome may be more apt to be committed until the 
next affifes, and fome until the next feflions : and it is to be 
obferved, that two Juftices, of which the one b to be of the 
quorum* by the ftatute 7 Jac. may commit any perfon above 
the age of eighteen, and under the degree of nobility, al- 
though that he be not indifted, nor convift, &c. But a Juf- 
ticeof Peace cannot commit any unlefs they be profecuted, 
Stat. 7 jar. 1, indifted, or convifted, &c. according to the ftatute J Jac» 
c. a. and 6. ^nd it was refolved by all, that if the indiftment be com- 
menced upon the flat. 3 Jac. upon refufal in open court, the 
indiftment may be fbort and general, of what the parties are 
indifted, &c. and not fo, if the indiftment be upon the com- 
mitment made by two Juftices of Peace ; this is gpod of any 
perfon. whatfoever, bnt in. fuch cafe, if the Mittimus be es- 
pecial, comprehending the tender of the oath and refufal» 
there ought to be a fpecial indiftment and refufal in open 
court. Alfo if the Jufticê of Peace make a fpecial Mittimus* 
then the indiftment ought to be fpecial,^//. to recite that 
the party was indifted or prefented, &c. incertain, accord- 
ing to the ftatute 7 Jac. and that Be refufed before one Juf- 
tice of Peace, or otherwife in open court ; but if the Mitti- 
mus be general, as is aforefaid, then the indiftment before 
Juftices of Aflife at the affifes, or Juftices of Peace at the fef- 
lions of peace» may be general upon the ftatute 3 Jac. 
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The Earl of Northampton's Cafe. 

Mich, 10 jfacobi i. *& '*£.~ m : *' V^ 

THE Attorney-general informed againft Thomas Goode- sr»n<r majnat' 
rick, Gent. Sir Richard Cox, Kt Hen. Vernon, Gent. See i Cro 9 6. 
Henry Minors» Serjeant of the Waggons, Hio. Lake, Gent. *£ro. «9* 
and Janes Ingram, Merchant, ere tenus in the Star-chamber, h?"^ 3 ^. 
thelaft day ofthe Star-chamber, and charged Gooderick that 1 L«©n. ^36. 
he had fpoken and pubfifhed of the fcarl of Northampton, ^J 1 *- a6 j 
one ofthe grandees and Peers of the realm, one of the King's * r |J ^b,. 34. 
Privy Council, Lord Privy Seal; and Loid Guardian of the H*k 35. 
Cinque- ports, divers falfe and horrible fcandals, fcil. that 
more Jefuits, papifts. &c. have come into .England, fincc 
the Earl of Northampton was Guardian of the Cinque-poits, 
than before. 

2. That the faid Karl had writ a book openly againft Garnet, p a g e [133] 
&c- but * fecretly be had writ a letter to Bellarminc, intimating 
that he writ the faid book ad placandum Regent/rue ad fatten" 
dum [placendum} populum, and requefted that his book might 
not be aniwered ; and that the Archbifliop of Canterbury had 
certified it to the King, and that the faid Gooderick did re- 
late it to one Dewfbury, a Bachelor in Divinity, who had ac- . 
quainted the laid Earl with it. Gooderick being examined, 
confefied the words fpoken ; but to extenuate his offence faid, 
that he was not the firft founder.: and he vouched the faid 
Sir Richard Cox, who. confefied that he related to Gooderick 
the matter concerning the book of the Earl, and his letter to 
Bellarmine, but not the words concerning the Cinque ports ; 
and that the Archbifhop of Canterbury had informed the King 
of it, to the intent that the Earl of Northampton (hould not 
be Lord Treafurer, and to extenuate his offence, he vouch- 
ed the faid Vernon, who upon examination confefied th*t 
which Richard Cox had publifhed, but that he was not the 
firft author, but he cited the faid Lake, who did likewife 
confefs what Vernon had faid, J>ut that he heard it from 
Serjeant Nichols, who being examined confefied it ; and 
with all, that one Speaket related it to him, and that he 
had heard it from one James Ingram, and James Ingram 

O 3 being 



The Earl of Northampton's Cafe. Part XII. 

being examined) confejTed the words concerning the faid boofc 
if the Earl, and of the letter to Bellarmine ; and that in the 
month of O&ober he heard the faid words of two Englifh fu- 
gitives at Leghorn, and never did publilh them until the 
death of the Earl of Salifbury, Treafurer, who died in May 
lad : and all the faid defendants confeffed at the bar, all that 
with which they were charged, and at the hearing of this cafe 
were eleven Judges of law, Fleming Juftice being abfent 
propter agritudinem. 

And fo it was refolved, ttoat the publiflring of falfe rumors, 
either concerning the King, or of the high grandees of the 
realm, was in fome cafes puriifhed by the common law : but 
of this were divers^opinions. Yet it, was refolved in general. 

1. Touching the matter and quality of the words, 

2. Touching theperfons of whom they are fpoke. 

3. The manner of contrivance, or publifhirrg of them. 

4. Touching the punifhment, for which caufe divers ad$ 
have made declaration, and have put things in certainty. 

And firft of all, as to the words or rumours themfelves. 

I." They ought to be falfe and horrible. 

2. Of which difcord or (lander may arife betwixt the King 
and his people, or the grandees of the realm. Weft. 2. cap. 
24. or between the Lords and Commons, 2 R. 2. c. 53. by 
which great peril and mifchief may come to all the realm. 
Ibidem* 

The fubverfion and deftruftton of the realm, ibidem. And 
for this, the faid aft of 2 R. 2. again ft rumours, falfe and 
horrible meffages (mefiignes) i.e. lies*. 

2. As to perfons, they are declared to be Prelates, Dukes, 
Earls, Barons, and other nobles and grandees of the realm, 
and alfo of the Chancellor, Treafurer, Clerk of the Privy 
Seal, Steward of the Houftiold of our Sovereign Lord the 
King, Juftice of the one Bench and of the other, or of any 
the great officers of the realm, ut 2 R. 2. c. 5. arid the King 
-is contained within the a£t of Weft. 1. cap. 34. as appears in 
Dyer 5. Mar. 155* 

[•Note, thefe ftatatei were occafiooed byretfonof fome fcand*lûos reflec- 
tion!, that bad been ralfed by WttUajn Wickium, and the clergy, igainft John 
ni Gaunt, &c. et e contra.] 

• . 3- As 
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3. As to the third point it was refolved, that if one hear 

fuch faife and * horrible rumours, cither of the King, or of Page [134] 

any of the faid grandees, it is not lawful for him to relate to 

others, that he hath heard J. S. to fay fuch falfe and horrible 

words ; for if it (hould be lawful, by this means they may 

be publilhed generally, &c. And this doth appear by the faid 

ftatute, viz. that the party fliall be imprifoned until he find 

out the party who fpoke them, which proves thaj it was an 

offence, or otherwife he (hould not be puniflie4 for it by fine 

(for this is implied) and imprifonment. 

4. It was afro refolved, that the offenders at bar, if again ft 
them the proceedings had been by indi&ment upon thefe fta- 
tutes, no judgment could be had againft them that they fhould 
be imprifoned until they found their author: for, for ex- 
ample, Gooderick did not relate to Dewfbury that he heard 
from Sir Richard Cox, but he related the fame words as of 
himfclf : and for this no judgment can be-given againft him, 
that he fliall be imprifoned until he find his author ; for this 
that he ought to be indided for the words which he himfelf 
did fpeak, and then, de non apparentibus et non exiflentibus 
eadem eft ratio. When the indictment is general without any 
relation to a certain author, the judgment, which always 
ought to be given of matter apparent within the record, can* 
not be that he (hall be imprifoned, until he hath found his 
author. 

And it was refolved, that if A. fay to B. " did you not 
u hear that C. is guilty of treafon," &c. this is tantamount 
to a fcandalous publication : and in a private a£lion for flan- 
der of a common peifon, if J. S. publifti that he hath heard , 

J. N. fay, that J. G. was a traitor or thief; in an a&ion of 
the cafe, if the truth be fuch, he may juftify. 

But if J. S. publifh that he hatfi heard generally without 
a certain author, that J. G. was a traitor or thief, there an 
aâion fur le cafe licth againft J. S. for- this, that he hath 
not given to the party grieved any caufe of action againft any, 
but againft himfelf who pu bli fried the words, although that in 
truth he might hear them ; for otherwife this might tend to a 
great flander of an innocent ; for if one who hath la/am phan- 
tafiam, or who is a drunkard, or of noeftimation, fpeak fcan- 
dalous words, if it (hould be lawful for a man of credit to report 
them generally, that he had heard fcandalous words, without 
mentioning of his author, that would give greater colour and pro- 
bability that the words were true in refpeft of the credit of the 

O 4 reporter, 
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reporter, than if the author himfçlf (hould be mentioned, for 
the reputation and good name of every man is dear and pre- 
cious to him : and a record was vouched in Mich. 33 & 34 
Ed. and in the 30 Aff. pi. 10. and in the Exchequer! Mich. 
18 E. 1. rot. 4. 

Note, that all the commiffions of Oyer and Terminer give 
authority to enquire de iUicitis verborum propalationibus. ride 
Uftati 5 R. 2. cap. 6. & 17 R. 2. cap. 8. concerning ru- 
mours, and in 3 Ed. 2. in the Exchequer, Henry Bray fpolie 
of John Foxley Be-on of the Exchequer: it was refolved, 
that the judgment in an indictment upon the faid ftatute?, 
when the words are fpoken generally, without relation to a 
certain author, is, that the offender (hall be fined and im- 
prifoned, for this is implied and included in the faid ftatutes, 
?s an incident to the offence, although that it is not expreff- 
ed. Alfo the party grieved may have an action de jcandalo 
magnatum f and recover his damages. Alfo the party grieved, 
and the King's Attorney, if the offenders deny it, may ex- 
hibit a bill in the Star-chamber againft the offender, in which 
the King (hall have a fine, and the party (hall be imprifoned, 
>and the court of Star-chamber may inflict corporal punifh- 
ment, as to ftand upon the pillory, and to have papers about 
his head. 
Page [135] * And if the offenders confefe it, then to proceed ore Units 
. upon their own confeffioo ; and for the publication of the faid 
words, all the defendants were punilhed by all the prefence* 
una voce nutto contradkente by fines and imprifonments 1 and 
Gooderick and Ingram were fined the mod, for that Goode- 
rick had no authority for the words concerning the cinque 
ports, nor could Ingram find any author for to vouch, that 
he heard by perfons unknown at Leghorn in foreign parts' ; 
and therefore it was taken as a fidion of his own. 
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Trin. io Jac. i. 
In Curia Wardorum* 

* * > 

KING PhHip and Queen Mary by their letters patent de K\n%\ gnnt 
gratta jpeciali et ex certâfcientiâ et mero motu % &c. grant- how expounded* 
ed to Aringal Wade in fee, the farm or grange called Milton 1 ^ -43 ' * c ' 
Grange in com* Bedford, parcel of the poffdlions of the late 5 c£V7j. 5 ° 54 * 
diflblved monaftery of Woo borne, tenendum pradiclam firmam 400.34,35,101. 
ftve grangmm de nobit et fuccejforibus noftris, ut de manerio no f 9C £*?°' 
"tro de Eaji Greenwich in com' JCantia in capite per fervitium vi- ^ • 3* °9» 
cefftma partis uniusfeodi mi lit is pro omnibus redditibus 9 fervitiis, 
txaftionibuSy et demandis quibufcunque, which grange, by mean 
conveyance, came to Chriftopher Eft wick, after ^whofe death 
the tenure was found verbatim, according to the words of the 
patent. And the queftion was, if the tenure was by a mean, ' 
as of the faid honour, or in capite ; # and their principal rea- .* It was argued 
Ton was, that the letters patent of the King (hall Be conftrued t0 ^«tenurciii 
according to the King's intention exprefied in his charter. capile * 
And in this cafe of ncceffity fome words ought to be rejcËteâ, 
fciU thefe words [in capite) and then the fenfe will 'be, tenen- 
dum de nobis, &e. ut de manerio noftro de Eajl Greenwich in 
com* Kantia per fervitium viceftma partis unius feodi militis, 
fcfr. or thefe words, de manerio noftro de Eaft Greenwich in 
*toni Kanti*, and then the fenfe will be, tenendum de nobis, 
&c. in capita per vice/imam partem unius feodi miiitis, &c. for 
both together cannot ftand ; and then the better (hall be taken 
for the K. as in 5 Mar. Dy. 162. tenure of the King per fervi- 
tium military is to be intended tenure in capite. So tennre 
ie quo vel quibus & per qua fervitia ignorant, is tenure in ca- 
pte, for the bed (hall be taken for the King. Vide 15 

H. 7. 
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H. 7.7. 14 Ed. 4. 5. &3H. 7. 12. 9 H. 7.0. 6. per Hut 
fey, 13 H. 7.4. per Fineux. 19 H. 8. title Office. Brook 
58. AcYion. Another reafon was added, that if thefe words, 
in capite, (hall be rejected, then the words epfuing, foil, per 
ftrvitium victftp* partis uni us feedi militis, &c mail be re- 
jedted here ; and then the tenure will be by one entire fee of 
a Knight» for words in the middle of a fentence, may be ex- 
tracted; and as well the confequent as the precedent (land. 

But it was anfwered and refolved, tba^t the faid Grange 
was held of the King as of the honour, and not in capites and 
the reafon was for this, that tenure of the King in capite is 
as much as to fay, tenure in grofs, or of the perfon of the 
King: and for this, that the .chief and principal part of the 
body of the tenure of the perfon of the King is faid in capite. 
Page [1^63 And it appears by ancient records, that m ancient time alf 
tenures in grofs, or * of the perfon of a fubjeâ, were called 
tenure in capite 5 as inclaufe 9 H. 3. Membr. 28. Robertas 
filius Madock tenuit terrant de Thoma Corbet in capite : and in 
the fame manner you (hall find by many other records, lands 
to be held of fubje£b in capite, which we call tenure of the 
perfon, or in grofs, but of late time dicitur de Rtge folurhmodo, 
terras teneri in capite. Then it is as much as to fay, tenendum 
de nobis j &c. ut de manerio noftro de Eajl Greenwich in grafs 9 
ut deperfonâ noflrâ, which is again ft the nature of a tenure in 
grofs, or of the perfon, when the land is exprefly limited to 
be holden of a manor, &c. And for this, if the faid words 
fhould be tranfpofed, fcii tenendum de nobis in capite vt Je ma- 
nerio noftro de Eoji Greenwich, &c. this will not alter the cafe ; 
fo when in the beginning or end, the land is exprefly limited 
to be held ut de manerio, the tenure of the perfon is abun- 
dant ; or it may have this fenfe, that the King is caput totius 
regni: and for this, inafmuch as it is limited to hold of the 
King, who is chief, it may be vulgarly faid, that the tenure 
is in chief, inafmuch as it is of the King as of a manor. 

And as to the fécond pbje&ion, it was refolved, that the abun- 
dant words (hall be extended in conftruâion of the law, and not 
the words fubfequent, which doth limit the term in certainty: 
and with this refolution in the principal point agrees Mich. 17. 

&18 



Sec Cotton*! 
Records 107* 
a Tenendum in 
capite at of the 
cjftJe of Dover. 
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& 1 8 Eliz. 345* where it was found that Owen ap David 
was feifed of certain land in fee held of the Queen, as of 
the principality of Wales in capitt. And it was held, per con- 
filium curia, no tenure in capitt ;. and fo (as it was faid) it 
was refolved in the time of H. 8. in Baron Luke'tcafe, where 
lands were granted by the. King to hold of him as of the ho- 
nour of Huntington» in capitt, that this was a mean tenure, 
and not in capitt. 

Not a y that a tenure of any ancient honour, asof Rawleigh, 
- Hagent, and Peverel, are by ufage, and allowance in all 
ages, taken to have the effedt of a tenure in capitt, [cit. to 
have all the lands in guard, fee. tt non vaitt ratio contra txpt- 
rimtntum. Vide the ftatute of Magna Char ta, cap. 31. ancj 
{he 1 1 H. 7*. in rot. Parliament not printed, and 1 H. 6. c. 4. 
Vide Brafton, lib. 2. fol. 87. 30 H. 8. Dyer 8. 58. 29 H. 8, 
Brook, title Livery 28,' 57. 5 Ed. 3. 5. 
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PRINCIPAL MATTERS 



Contained in this 



B O O K. 



A. Admiralty, no court of re-, 

cord, - 104 

ABSENTEES, 28 H. 8. Its original and jurifdidion 
Ireland, 107 73, 79, 80, 84 

AccefTaries, where, and where It claims jurifdioion, becaufe 
not, 81 of goods, &c. beyond the 

A£Hon popular, 29,30 feas, 104 

Aâion on the cafe lieth a- Adultery 83 

gainft a Sumner for a falfe Appeal of robbery, the ap- 
return, • 128 pellant committed, 1 25, 1 26 

Account in Common Pleas, Appropriations of 'ancient 

time 



A Table of the principal Matters Part XII. 

no* not queftion- Commiffions in EngliOi a- 

gainft law, other rcafons 

^ why, 31, 32, 33 

Common Pleas jurifdi£Uon 

109 

Confederacy punUhed in the 

Star-chamber, 122 

Confpiracy where it lies, 91, 

9* 
Confpiracy lies not againft a 

juror or indidor, but againft 

a witncfs, 23, 24, 25 

Confutation when grantablc, 
when not, 41, 42 

Contempt in rcfuGng to be 
examined, 94 

Argued, 95, 96 

Puniftjed, 97 

Cottviâion of a felon forfeits 
his goods, i22 

Convocation, its power, and 
how limited, 72 

County palatine» 1 14 

Court of Wards, 86 

Cuftoms, fubfidies, and im- 
poGtions, the King's power 
in tbem, where, and where 

not » 33» 34 

Cuftoms del Roy, 1 7, 1 8, 1 9 



time, 

able, 4 

Appropriations not void, be- 
cause of an cftate-tail in 
the patron, grantor, &c. 

4.5» 6 

Armour and Pennons hanged 
in a church upon folemni- 
ties of burial, who hath the 
property, 10c 

Aflifes, and Juftices of AÊ 
fife, 31 

Aurum Rcgina, the King's 
right in it, wkh Cook's 

' limitations 21, 22 

B. 

T5ENEVOLENCE, when it 
** began, and how lawful 119 
Upon what occafions allowed 

of, ibid. 

Bifhops after the fir ft feflion 

of Parliament 4 Jac. 1. 

lawful Bifhops, 7 

Bifhoprics, two united, 71 
Blind man fealing a deed, not 

good, where * 90 

Bridges repaired, &c. 30 
Buggary , expofition of the fta» 

tute, of, 25 H. 8. cap. 6. 

concerning it 36, 37 

Borough. See Free Bo- 
rough. 

c 



D. 

TMGNIT Y and prerogative, 

Difpenfing power, 18 

DureJJi by a Gaoler prefented, 
the puniftiment, 1 27, 1 28 
fAPIJS utlagatum by Juf- 
^ tice of Peace awarded, E. 

where it may be, 103 

Ctjluy que u/i, what he ^CCLESIASTICAL law, 

: - * *-* where, and where not al- 

3 8 » 39i 4o 



fliould have Forfeited ui 

treafon, 1 

Cijluyqui u/i nee bat et jus in 

re nee jus ad rem, 2 

Chancellor in court- ch rift ian 

his power, 78 



lowrtkj w _ w 

Of what it hath cognizance, 

of what not, a§ d the rca- 

fons, 42, 43 

Ecclefiaftical jurlfdiâion, 1 12 

Endowment 
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Endowment is prefumed when' 
a vicarage hath long con- 
tinued, 4 

Equity, caufes cannot be de- 
termined by commiffion, 

Evidence. See Ufury. 



"C*ALSE return, 127 

•* Felony after attainder not 

to be anfwered unto, 100 
Felony for dealing a winding- 

flieet, 1 1 2 

Ferryman, an aôîon again ft 

him for things loft, 63 
Fine levied by a fool, what it 

operates, 123, 124 

Fine by feme covert under 

age, 124, 125 

Firft-frutt9, what, when 

gràtued, and to whom they 

belong, 45 

Forfeitare in treafons, 6 

Forefts and chafes, what, and 

what not, 22 

Free borough) 120 

G. 

rjOODS, whether it m- 
^* eludes debts and chofes 
in aft ion, I 

Grant It Roy void for uncer- 
tainty, 86 

H. ' 

TJABEAS Corpus when al- 

•* ** lowablc, when not, 45, 
46,69,70 

Habeat Corpus returnable and 
difcharged by judgment of 
the court, 47, 82, 83 

Habeas Corpus returned 82 
Difcuffed, 83 



Habeas Corpus to the Marflial 
of the Admiralty, 1 29 

Haretuo comburendc, where it 
licth, 93, fy Cm 

Herefy, the power ecclefiaf- 
tical and temporal in it) 
what is herefy ; how to Be 
puniffied, 56,57*89,93 

High Commiffioners, what 
power they have, 19, 20, 
21, 41» 49» 50,56,85, 86 

High Commiffioncrs, their 

proceedings examined, 84, 

85, 86 

High Commiffioncrs not war- 
rantable, wherefore, 88, 
89 

Honours and hereditaments 
explained, 108 

Hue and cry, expofition of 

the the ftatute of Winton, 

62 

I. 

INDICTMENT fur U fiat. 
. 11 H. 4. cap. 9. 98, 99 

Information, fur le fiat. % H. 
6. cap. 15 concerning fifh- 
ing, 89 

Information in the Star- 
chamber ore tenus by the 
Attorney-general, againft 
perfon8 who had fpoke 

• fcandaloufly againft a Peer» 

1 32» 133 

Inquifition upon diem claufum 
extremum, \oi 

Intcreft common cannot be 
drawn ad aliud examen than 
the common law allow- 
ed, 68 

Ireland, Parliament there, 109 

Judges divided in the Star- 
chamber, how the matter 
fhali be taken, 118 

Judges 



A x Tablç of the priacij>al Matter* . RfefXir.' 



Judges of eccleGaftical mat* 
ter*, 63 

Jurifdi&ion ecclcfiaftiçak 
SeeE. 

Juftices of Wales cannot be 
by commiffion bat patent, 
why 49 

Juftices of Affifc, Oyer and 
Terminer^ &ç. 31» 32, 103 



KING cannot difcharge an 
offender, why, and in 
what cafes, (fee 65) 29,30 
King may ordain a new name 
of dignity not before 81, 
112 
King, the word extends to 
fucceflbrs* 110,111 

It extends to Queen, ibid. 



T IBELS, what they are; 
*■* and where punifhable, 35^ 
103 
Libel for feats in the church,t04 
London, Cuftoms there, 1x3 

M. 

Vf ANSLAUGHTER, 87 
1V1 Modus decimanJi. See 

Tithes. 

O. 



f\ ATH ex efftci 



ex officie* 26^ 27 
Oath for reculants, by 
the ftatute of 7 Joe. cap. 6. 

Ordinary cannot enforce a 
man to anfwèr generally 
articles ex officie 26, 27 

Office newly ere&ed void, 
where, 116, 117 

The power of Juftice of 
Peace, Juftice of Affife, 
Con (tabic, in fer ving war- 
rants, 130,131,132 



Outlawed perfon, what he 
(hall forfeit, 2 

P. 

PARLIAMENT, writ of 

* fummoos, doth not make 
a Peer, 70 

Parliament in IrelanS, Poyn- 
ings's law, 10 H. 7. ex- 
plained, no* in, 1 ix 

Patentee, what he fliall have 
by the grant of goods, 1 

Penal fatutes not extendable 
by equity, 3 

Perjury, * 101 

Pirates goods, &c. granted, 

73 

Pope, his pretence to power 

in England, ' 28, 29 

Pre-emption of Tin in Corn* 
wall, its original and the 
reafon, 9, 10, 11 

Praemunire by ftatute and 
common law, 37, 38 

Prerogative of the King to 
make good debts 3 

Prerogative to difpenfe with 
ftatutes 18 

Prerogative of the King in 
falt-petre, and where li- 
mited, by Cook, 12,13,14 

Principals, where all the of- 
fenders are fo, 81, 82 

Privilege ef Priefts, 1 00 

Proceedings in Parliament, 

US 

Proclamation cannot make 
that an offence which was 

*<*» 74» 75 

Prohibition, where it lieth, 

58» 59» 6 3» Ê4.&5,66, 67, 

84, &c. 
Prohibition, none after a writ 

of Excommunicato capienda 

» *6 

Nor after a fenteace to the 

Admiralty, 77 
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contained in this Book. 



<^ 



(MJARR impedit ftayed by 
«"Caid player, 3 

R. 

RECOGNIZANCE taken 
by a reculant in another's 
name, betwixt ftacutc 23 
Eliz. and 28 Eliz, how it 
appear*, 1, 2 

Reculancy, forfeiture pit 
M$nfm % 1 

Recufant convia, what he 
forfeits, t a 2 

Regifter in eourt-chriftian, 
his authority, 78 

Refervation, whether good 
to the heir or not, where 
and why, 36 

S. 

CALT-PETRE, what the 
^ KingV minifters may do 
in digging for it, *pd where, 

Sah-petre, licence to take it, 
when it begun, and upon 
what ocoafion, ibid. 

Scandal of a Peer» examined 
in the Star-chamber, 132, 

Seats in churches, 105 

Simony, what 74 

Simony .upon the ftat. ji H„ 
8. cap- 9. 101 

Star-chamber» its jurifdiûion, 
84,90 
Star chamber, bill for for- 
gery, 103 



Statutes in England, where 
of force in Ireland, 1 1 2 

Statutes relating to fpxritual 
matters, 8 

To be expounded by the 
Judges, 63 

Stray, who (hall have it, and 
when* 101 

Summons, citation, and pro- 
cefs in the ecclefiaftical 
court (ball be made in the 
name and ftyle of the 
King, 7,8,9 

T. 

^TREASON for countcr- 

* feiting the great feal, 

where and when, 1 5, r 6, 1 7 

To kill an Ambaflador, 16 

Tithes, what power the, ec- 
clefiaftical Judges have in 
expoGtion of the ftatutes, 
63 

Trayle Bafton Juftices» why 
fo called, 25 

U. 

T ] SE and truft of goods, 
u " &c. 2 

Ufury. See evidence therein, 

69 

W. 

TTTEftminfter-hall, ftab- 

^ V bing there, JidtnU (U* 

ria % offence and punifti- 

ment, 71 

Women, the ftat» of 3 H. 7. 

cap. 14. expounded, 20b 

ICO 
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TO THE 



R Ë A D É ■ Ri 



Deader, 

IT may feem altogether an tinnecëfTar^ 
work to fay any thing in the praite 
and vindicatiQn of that perfon and his la- 
bours, which have had no lefs than the 
general approbation of a whole nation 
convened in Parliament : for if King 
Theodôrick in Caffiodore could affirm, 
Neque enim dignus eft a quopiam redargui qui 
noftro judicio meretur abfclvi % that no man 
ought to be reproved whom his Prince 
commends ; how much rather then 
fhould men forbear to cenfure thofe and 
their works, which have had the greatefl 
allowance and atteftation a fenate could 
P % • give, 



To the READER. 

give* and to acquiefce and reft fatisfied 
in that judgment ? Such refpeft and al- 
lowance have been given to the learned 
works of the late honourable and vener- 
able Chief Juftice, Sir Edward Coke, 
whofe perfon in his life-time was reve- 
renced as an oracle, and his works (ûnce, 
his deceafe). cited as authentic authori- 
ties, even by the reverend Judges them* 
felves. The acceptance his books (al- 
ready extant) have found with all know- 
ing perfons, have given me the confi- 
dence to commend to the public view 
fome remains of his, under his own 
hand-writing, which have not yet ap- 
peared to the world, yet (like true and 
genuine eaglets) are well able to behold 
and* bear the light : they are of the fame 
fciece with his former works, and in re- 
fpecl: of their own native worth, and the 
reference they bear to their author, can- 
not be too highly valued : though, in re- 
fpecT: of their quantity and number, the 
cafes reported are but few; yet, as the 
fkilful jeweller will not lofe fo much as 
the very filings of rich and precious me- 
tals; 



To the R Ë A D E R. 

tais î and the very* fragmenté were com* 
manded to be kept where a miracle had 
been wrought, propter rmracàJi clarUatem 6? 
evidentiam: fo thefe fmall parcels, being 
part of thofe vaft and immenfe labours 
of their author, great almoft to a mi- 
racle (if I may be allowed the compari- 
son), were there no other ufe to be made 
of them (as there is very much ; for they 
manifeft and declare to the reader many 
fecret and abftrufe points in law, not or- 
dinarily to be met with in other books fo 
fully and amply related) deferve a pub- 
lication, and to be preferved in the re- 
fpetts and memories of learned men, and 
efpecially the prôfefibrs of the law ; and 
to that end they are now brought to light 
and published. 



Farewel. 
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CASE of the Admi- 
ralty, 7 Jac. 51 
Cafe of St. Alphagc Pa- 

rifli in Canterbury, 8 Ja>. 

70 

Baron and Boy's Cafe, 

6 Jac. 18 

Cafe of repairing Bridges, 

&c. 7 Jac. 33 

Bedell and Sherman's 

Cafe, 40 El. 47 

Bâily'sCafe, 7 Jac. 48 
Cafe in Chancery, Hil. 

27 El. 19 

Cafe in the Common 

Pleas, 6 Jac. 26 

Collings and Harding's 

Cafe, 39 El. S7 

Cumberland (Earl) his 

Cafe. 49 



Cafe of Modus Decimandi y 

6 Jac. 12 
Cafe of Modus Decimandi 

and of Prohibitions be- 
fore the King, 7 Jac. 

37 
Difow arfid Beftney's Cafe, 

8 Jac. 71 

Edward's Cafe, 6 J*c. 9 

Cafe in Ejefijone firm*, 

7 Jac. 58 
Hulm's Cafe, 7 Jac. 61 
Hayward's and Sir John 

Whitcbrook's Cafe, 64 
Hughes and Crowther's 

Cafe, 7 Jac. 66 

Haidon and Smith's Cafe, 

8 Jac. ' 67 
Menvill's Cafe, 27 Eliz. 

l 9 

Mort 



The Names of the Cash. 

More and Webb's Cafe, 

7 Jac. 65 

Mutton's Cafe, 7 Jac 59 

Neale and Rowfe's Cafe» 

6 Jac. 24 
Porter and Rochefter's 

Cafe, 6 Jac* 4 

Cafe of Prohibitions, 6 Ja. 

3°*37 
Sir Allen Percy's Cafe, 

7 Jac. 60 



ftftxrii* 

Samm's Cafe, 7 Jac 54 
Smith and Hill's Cafe, 
,8 Jac. - -71 

Spary's Cafe^if Jac 49 
Sprat and HeaTs Cafe* 
44 El. 23 

Cafe of Sewers, 7 jac. 

35 
Taylor and Moyl'sCafc, 

6 Jac. . 11 

Wcftcot's Cafe, 7 Jac. 72 



Parliament's Cafe, 7 Ja. 63 Will's Cafe, 7 Jac 5a 
Prichard and Hawkin's Willowcs'sCafc, 6 Jac. t 



Cafe, 5 Jac. 71 

Sir William Read and 

Booth's Cafe, 7 Jac 34 



Cafe 



of 



in the court 

Wards, 7 Jac 48 

Cafe in the court <>l 

Wards, 7 Jac 49 



*i* 



WlLLOWES's 
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WILLOWES's Cafe. 

.v. s n 

Mich. 6 Jac. i. 
In the Common Pleas. 



Î$T treipais brought by Richard S talion, one of the attor- Copyhold fa* 
nies of the court, againft Thomas Brayde (which began ^ fo J? b, * 6 
Ëafter term, anno 6 jatobi Rot, 1 845,) for breakings of ^. Cro. Eh**. 
his hoofeand clofe at Fenditton in the county of Cambridge; 351, 379. Cro. 
and the new affignment was in' an acre of pafture : the defcn- £ c, i$ 6 ' or *9 6 - 
dant pleads, that the place where, &c- was the land and free- 6o.«. 4^*7.^. 
hold of Thomas Willowes and Richard Willowes ; and that Comberb. 44. 
he as fenrant, Sec. And the plaintiff for replication faith, Skin - H». *49- 
that the place where, was parcel of the manor of Fenditton, 
and dcmifable, &c. by copy of court-roll in fee-fimple: and 
that the lords of the manor granted the tenement in which, 
&c. to John Stallon and his heirs, who furrendered them un« 
to the faid Willowes and Willowes, lords of the faid manor, 
to the nfe of the plaintiff and his heirs, who was admitted 
accordingly, &c. The defendant doth rejoin, and faith, 
that well and true it is, that the tenements in which, &c. 
were parcel of the manor, and demifeable, &c. And the 
furrender and admittance fuch, promts &c> But the faid Tho- 
mas Brayde further faith, that the tenements in which, &c. 
at the time of the admiffion of the faid Richard Stallon, were, 
and yet are of the clear yearly value of fifty-three (hillings 
and four pence ; and that within the faid manor there is fuch 
a cuftom, quod raiimabilis denariorum fumma Itgalts morula 
Anglia fitper quamlibet admijjionem tujvjlibet perforata Jive qua» 
rumcunqut perjonarum tenent' vel tenent' per dom' vel démina 
manerii pradifi' Jive per fenefeballum, &c. ad allquai ur~ 
ras Jive ttnanenta cujiomaria manerii pradiSt 9 fecundum con- 
fuetuSnem manerii illius debet ur^ et a tempore quo, &c. debit 9 
fuit dom\ &c. tempore eju/dem aimijfionis pro fine pro ad- 

mijfione 
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mifftone ilia, quod idem dominus, vel iidem don? pr&dift* vel S& 
nefchaUus fuus curia ejufdem manerii pro tempore exiflerf a/us 
fuit, vel ufi fuerunt per Mum tempus fupradiâf in plena curia 
manerii illiuS pro admiffione ejufdem perfona, feu éarundem perfo- 
narum fie facia afjidere iff appuniîuare, Jnglice, to aflefs and 
appoint eandem rational/Hem denariorum fummùm frô fine pro 
eadem admiffione fie ut prafertur facia, nee non fuperinde ean- 
dem denariorum fummam fit ajfijfam fcf oppunclualam, prefèrise 
perfona five perfonis fie udmijfe five admijfis y fiheret et fihe- 
rent, &c. eidem demino, &c. pradiclam rationabiltm denario- 
rum fummam pro fine, pro admiffione fua pradicl* fie ajftjfam IE 
appunJiuat'. And further faith, that the Steward of the faid 
' manor at a court holden i Oftober, in the fourth year of the 

reign of the King .that now is, admitted the plaintiff to the 
tenements* in which, &c. and aflcfied and fet a reafanabk 
fum of money, that is to fay, five pounds fix {hillings eight 
pence, that is to fay, valor tm ecrundem tenementorum per dut s 

Page [2J anno s y fcf non ultra pro fine pro pradiff* admiffione pretdkG? 
Richardi Station % to the (aid lords of the manor to be paid : 
and alfo the faid Steward at the fame court did give notice* 
and fignify to the plaintiff the faid fum was to be paid to the 
faid lords of the tnanor, &c. And further faith', that the faid 
Willowes and Willowes, afterwards, that is to fay, the fé- 
cond day of November, in the fourth year aforefaid, at Fen- 
ditton aforefaid, requeued the faid Richard Station to pay to 
them five pounds fix (hillings eight pence there, for the fine 
for his admittance, &c. which the faid Richard Stallon then 
and there utterly denied and refufed, and as yet doth refafe. 
By which the faid Richard Stallon forfeited to the aforefaid 
Tno.and Rich. Willowes all his light, eftate, &c. of and in the 
' .. tenements aforefaid in which, &c. The plaintiff furrejoin- 

Sumjomfcr. ^ a|}d g^ ^ ^ faid ^ of fiyc pounds fix (hillings 

eight pence, &c. was not rationabilis finis, as the faid The* 
mas farayde above hath all edged, &c. upon which the de- 
fendant doth demur in law. And in this cafe thefe points 
were rcfolved by Coke, Chief Jufticc, Walmfley, War- 
burton, Daniel, and po (1er, Juftices* 1. And principally, 
if the fine aflefied had been reafonable, yet the lords ought 
to have fet a certain time and place when the fame (hould 
be paid, becaufe the lame (lands upon a point of for- 
feiture : as if a man bargains and a flu res land to one 
and his heirs, upon condition that if he pay to the bar* 
gaioee or his heirs, ten pounds at fucl\ a place, that he 

a^i 
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3&d his heirs (hall re-enter : in that cafe, becaufe tiQ time l| 
limited, the bargainor ought to give notice to the bargainee, 
(fee. when he will under the money, and he cannot tender it 
when he pleafeth ; and with that agrees 19 Eliz. Dyer 354. 
For a man (hall not lofe his lapd, unlefs an exprefs default 
be in him j and the bargainee in fuch cafe is not tied to (lay 
always in the place, &c. 80 in the cafe at bar, the copyholder 
is. not tied to carry his fine always with him, when he is at 
church, or at plough, &c. And although that the rejoinder 
is, that the plaintiff refufed to pay the fine ; fo he might well 
<Jo, when the requeft.is not lawful nor reasonable; for in all 
cafes when the requeft is not lawful nor reafonable, the party 
jpay without prejudice deny the payment. And he who is to 
pay a great âne as iool. or more, it is not reafonable that he 
«carry it always with him in his pocket, and prefently the co- 
pyholder was not bound to pay it, becaufe that the fine was 
uncertain and arbitrable, as it was refolved in Hubbard's 4 c* 27. b. 
cafe, in the Fourth Part of my Reports, amongft the copy- 
hold cafes. 2. It was refolved, that although the fine be un- 
certain and arbitrable, yet it ought to be jecundtim arbitrium ' 
Iftni viri : and it ought to be reafonable and not exceflive, 
for all exceflivenefs is abhorred in law, exeejfus in rt qualtbet 
jurt reprobatur communis for the common law forbids any ex- 
ceflive diftrefs, *as it appeareth in 41 E. 3. 26. Where a «'FtarfbSM;* 
man avowed the talcing of fixty fheep for 3s. rent, and the 
plaintiff prayed that he might be amerced for the diflrefs : 
find the court (who is always the Judge whether the diftrefs 
be reafonable or exceflive) held» that fix fheep had been a 
fufficient diftrefs for the faid rent, and therefore he was 
pmerced for fo many of them as were above fix fheep: and vid F.N.B.9*. 
fhe court faidi that if the avowant (hall haye return, he l'hall ■ '««fanabie aid 
have a return but of fix (heep : and this appeareth to be the ^X^xT^ 
common law ; for the ftatutc of Aniculi fuper chartas extends GUn?ii lib. 9. 
pnly where a grievous diftreû is taken lor the King's debt. f«i. 70. 14 *m- 
See F. N. B. J74. a. and 27 AfT. 51. 28 Aff. 50. n Hen. *'^™ léêt 
4. 2. and 8 lien. 4. 16, &c. Non capiatur gravis difiric- 
tic, fee. And fo if an exceflive or an unreafonable 
amerciament be impofed in any * court- baron or other Page [33 
court which is not of record, the party fhall have mo- See Gianni. 
jerata mifericordia : and the ftatute or Magna Chat ta omi^B. r»'- 
is but an affirmance of the common law in fuch point. tion«ii»ua 

auxiliii, ita ta- 
■len aiftàertt' fecundôm quantîtatem feodorom fuomm & feeun<fàm faculr»tet ut Demini gravida 
vid«rear»f, fre. Vide BraOon, 84. b.' mfonaW relet' 1. %uod i«tionem et menfuram boo e*cc- 
4ai j and fet b'm there 86, Ac. op lime. 
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See F. N. B. NuJIm liter bmo amircietwrjtifi fipt^hm ^nmtv 

titrtemdeûni. And gravh reJempts* nmefi^xifmda. A*d 
the common law gives an zfàz of Jhvimt dijhtfi % Qtk&tftiir* 
plication of dlftrefs founds 'which is excdÇvç. im ngpcâ>o£' 
|he multiplicity of vexation. ^ And therewith jigreeth 37 All 
30. 5». Non capiatur multiplex dijlri&i9 % F, ,N. Bw j J98»4fc. • 
And if tenant in dower hatn villains, or tenamsa* wifl.wtw^ 
«re rich, anil {he by exceJEve tallages and fine* apke*tfcte' ? 
poor and beggars, the fame is adjudged waftc And tbeto» 
with agreeth F. N. B. 6i..b. 16 H. 3, Wafte 135, and t6 
H. 7. and fee the Regifter judicial, fot. a$- b. waftc licth 
jn txutanJd Hf*ricum 9 et Harmanum, &u Village Jkpt\ pa-, 
rum fttilibet tenet unum mejjùagium et unam virg^r terra, m 
viiîenaçto in f radiât villa de T> by grievous an<i iotokrÎMo 
diftreffes: by all which it appearetb, that the common few 
doth forbid intolerable and exceffive oppreffing and ranfomwig 
of villains, whereby of rich they become poor : ajid yet it 
may be faid, that a man may do with his villain what be 
pleafeth, or with his tenant at will \ but thç law limit* the 
fame in a reafonable and convenient manner : for it appear* 
eth, that fuch intolerable oppreffion of the poor tenants is to 
the diGnherifon of him in the reverfion* So in the cafe at 
bar, although the fine is uncertain, (and arbitrary) yet it 
ought to be reafonable ; and fo it appeareth by the jaid cuf- 
torn which the defendant hath alleged. And therefore ia 
fuch cafe the lord cannot take as much as |ie pleafeth, but 
4 Co. 17. b. the fine ought to be reafonable, according to the refqlve of 
Vide 14. H.** t h c court i n the faid cafe of Hubbard in the Fourth Part of 
kyHlK my Reports. 

3. It was refolvcd, that if the lorç} and tenant cannot agree 
of the fine, but the lord demandeth more than a reafonable 
fine, that the fame (hall be decided and adjudged by the 
court, in which any fuit (hall be, for or by reafon of the de* 
nying of the fine, and the court (hall adjudge what (hall be 
faid a reafonable fine, having regard to the quality and value 
of the land, and other neceflary circumftances which ought 
to appear in pleading upon a demurrer, or found by verdiô : 
imam l. % M. and if the fine which the lord or his Steward afleflcth be rea- 
5 x. Qutmien- fonable, let the copyholder well ad vîfe himfelf before be de* 
SBuiwoiefi. n T lhc P* vmcnt of it: and always when reafonabknefs is in 
ni\£\njm.rcd qucftion, the fame (hall be determined by the court in which 
pendet u jufti- t he action dcpendcth : as reafonable time, 21 H. 6. 30. 22 
™££ dU E. 4. *7 & 50. 29 H. 8. 32, &c. So if the diftrefc be rea- 
fonable, and the like! &c. 
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4* It was refolved, that the faid fine in the çafe at the bar 
pes unreafonable, vis. to demand for a cottage and an acre 
ofpafturc, five pounds "fix IWîI^îgs eight pence, for the Note the difo. 
admittance ef à copyholdjcr in fe#fimple iipon a furrender "**• 
made r loir this is not like to a voluntary grant, as when the 
copyholder hath but an eftate Ipv life, and leafeth ; or if he 
hath an eftate in fee-fimple, and pommittetb felony» there 
'erbitriê Autant us ajtimri debet ; but when the lord is com- 
peBable to admit him to whofe ufe the furrender is, and wheq 
Ciflufqus ufe is admitted, he {hall be in by him who made 
the furrender, and Tt.be lord is bat an instrument to pre- 
fect the fame : and therefore in fuch cafe the value of two 
year» for fuch an admittance is unreafonable, especially when 
the value of the cottage and one acre of pafturc is on a rack, 
at ffcy-three fhsHiogs by die year. 

$. It was refolved, that the furrejoinder is no more than 
xc.bat the * law faith, for in this cafe in the judgmeut of the Page [4] 
law the fine is unreafonable s and therefore the (âme is but 
e* ebwmfanfi ; and now the court ought to judge upon the 
vriiold special matter ; and for the caufes aforefaid, judgment 
was given for the plaintiff. 

And Coke» Chief juftice, faid in this cafe, that where the 
«rfage of the court of Admiralty is to amerce the defendant 
for his default by its difcretion, as it appcareth in 19 Hen. 6. 7. 
that if the amerciament be outrageous and exceffive, the finie 
Ihcdlflot bind the party, and if it be exceffive or not, itJhall 
Tat determined in thç court iu which the aûîon ifiàll be 
Ixought fer the levying of it : and the writ of account is 
againft the bailiff, or guardian, quod riddat ei rationabiUm 
compvtum de exit thus maneriu And the law requireth a thing 
xrfrich is reasonable, and no excefs or extremity in any thing. 
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To the READER. 

givey and to acquiefee and reft fatisfied 
in that judgment ï Such refpect and al- 
lowance have been given to the learned 
works of the late honourable and vener- 
able Chief Juftice, Sir Edward Coke, 
whofe perfon in his life-lime was reve- 
renced as an oracle, and his works (ûnce 
his deceafe) cited as authentic authori- 
ties, even by the reverend Judges them* 
felves. The acceptance his books (al- 
ready extant) have found with all know- 
ing perfons, have given me the confi- 
dence to commend to the public view 
fome remains of his, under his own 
hand-writing, which have not yet ap- 
peared to the world, yet (like true and 
genuine eaglets) are well able to behold 
and bear the light : they are of the fame 
piece with his former works, and in re- 
fpecl: of their own native worth, and the 
reference they bear to their author, can- 
not be too highly valued : though, in re- 
fpeft of their quantity and number, the 
cafes reported are but few; yet, as the 
fkilful jeweller will not lofe To much as 
the very filings of rich and precious me- 
tals; 
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he ought not to pay his tithes to his Curate ; and the party ft 
imprifoned brought an aftion of falfe imprifonment againft 
thofe who arrtlted him by the commandment of the Biihop ; 
and there the matter is well argued, what words are within 
the faid ftatute, and what without the ft a tu te : fo upon the 
fame ftatute it was refolved in 5 E. 4. in Keyfar's cafe in the - 
* King's Bench, which you may feç in my book of Prece- Page £5] 
dents : and fo the ftatutes of Articuû cleric de prohibitum rt- , a co.4A, au 
gia \ de çircumfpefte agatis y of 2 E. 6. cap. 1 3. and all other &c " * 
afts of Parliament concerning fpiritual caufes, have always 5 c °* 9* , 
been expounded by the Judges of the conimon law ; as it was JJ # I0, * , * , 
adjudged in Wood's cafe, Pafch. 29 Eliz. in my notes fol v 
22. So the ftatute of 21 H. 8. cap. 13. hath been expound- 
ed by the Judges of the realm concerning pluralities, and the 
having of two benefices : canon laws and difpenfations, fee 
7 Eliz. Dyer 233. The~ King's courts (hall adjudge of dif- 
penfations and commendams: fee ^alfo 17 Eliz. Dyer 251. 
!4Eliz\ Dyer 312. 15 Eliz. Dyer 327. 18 Eliz. Dyer 352, 
& 347. 22 Eliz. Dyer 377. Conftruftion of the ftatute, 
cap. 12. Smith's cafe, concerning fubfeription which is a 
mere fpiritual thing. Alio it appeareth by 32 Eliz. Dyer Stat. 13 EL c. 
377. That for want of fubfeription the church was always ï' 2 ' , , 
void by the faid aft of 23 £l. and yet the civilians fay, that cte^m^J n, 
there ought to be a fentence declaratory, although that the 50, & 152'. 
aft (exprefly) maketh it void. 4 **&• 3 2 S»3 2 4» 

2. It was refolved by Coke, Chief Juftice, Warburton, 
Daniel, and Fofter, Juftices, that the A rchbiQiop of Canter- 
bury is reftrained by the au of 23 H. 8. cap. 9. to cite any one , 
out of his own diocefe, or his peculiar jurifdiftion, although 
that he holdeth his court of Arches within London. And 
firft it was objected, 

That the title of the aft is, C€ an aft that no perfon (hall 
<c be cited out of the diocefe where he or fhe dwcllcth, ex- 
<f cept in certain cafes :" And here the Archbiflrop doth not 
cite the faid party dwelling in Eflcx, out of the diocefe of 
London, for he hoUteth his court of Arches within London, 
(and EfTex is in the diocefe of London.) 

2. The preamble of the aft is, ° where a great number of 
" the King's fubjefts dwelling m divers diocefes," &c. And 
here he dotb not dwell in. divers diocefes. 

3. " Far out of the diocefe where fuch men, &c. dwell," 
and here he doth not dwell far out, &c. 

4. The body of the aft is, 4< No manner of perfon (hall 
« c , be cited before arty Ordinary, 8cc. out of the diocefe or 
*' peculiar jurifdiftion where the perfon (hall be inhabiting/' 
&c. And here he was not cited out of the diocefe of Lon- 

Yo&.YIL Q_ don, 
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dott- To all which It was anfwered and refolted, that the 
fame was prohibited by the faid aft for divers caufes. 
Sec.Wcfcr.Vcck , 8 i. As to all the faid objections, one anfwer iviakes an end 
£f c ° n 6 0mici ' of them all : for diœcefts dicïtur dijîinflio, vel divifiâ, five gu- 
Caicpinc in btrnat'iQy qua dlvifa, et diver fa eft ab ecclefia ait trim epifcopatûs> 
verbo. et comrniffa ejl gubtrnatio in uniui ; and is derived a di quod eft 

duo* et oafiS) fedes velfepa^atio % quia feparat duos jurifdifiionti : 
fo diocefe figniSes the jurifdiftion of one Ordinary feparated 
and divided from others : and becaufe the Archbifhop of 
Canterbury hath a peculiar jurisdiction in London, exempt 
out of the diocefe or jurifdiftion* of the Ordinary or Bifliop of 
London : for that caufe it is fitly faid, in the tide, preamble, 
and body of the aft, that when the Archbifhop fitting in his 
exempt peculiar in London, cites one dwelling in t flex, be 
cites him out of the diocefe or jurifdiftion of the Bifliop" of 
London, ergo be is cited out of the diocefe : and in the claufe 
of the penalty of ten pounds, it is faid, out of the diocefe or 
other jurifdiftion where the party dwelleth, which agreeth 
with the fignification of diocefe before. And as to the words 
" far off," &c. they were put in the preamble, to (hew the 
great mifchief which was before the aft : as the ftatute of 3* 
Heo. 8. c. 33 in the preamble, it is difleifin with ftrength, 
Page [6] and the body * of the aft faith, * c fuch diflcifor," yet the fame 
extendeth to all dlffeifors, but difieifin with force was the 
great eft mifchief, as it is holden in 4 & 5 £)iz. Dyer 219. 
So the preamble of the ftatute of Wcftm. 2. cap. 5 is, heirs 
in ward, and the body of the aft is, t b*jufmodi prafenta, as it 
is adjudged in 44 £ 3. 18. that an infant who hath an ad- 
Towfon by defcent, and is out of ward, (hall be within the 
remedy of the faid aft, but the frauds of the guardians was 
the greater mifchief. So the preamble of the aft of 21 H. 8. 
cap. 15. which gives falfifying of recoveries, recites in the 
preamble, that whereas divers Ieffces have paid divers great 
incomes, &c. " Be it enafted, that all fuch termors/ 9 &c. 
and yet the fame extends to all termors ; and yet all thefe 
cafes are flronger than the cafe at bar, for there, that word 
(fuch) in the body of the aft referreth the (âme to the pre- 
amble, which is not in our cafe, 

2. The body of the aft is, " no manner of perfon (hall 
•* be henceforth cited before any Ordinary, &c. out of the 
" diocefe of peculiar jurifdiftion where the perfon (hall be 
•' dwelling :" and if he (hall not be cited out of the peculiar 
before any Ordinary, a fortiori^ the court of Arches which 
fit* in a peculiar, (hall not cite others out of another dio- 
cefe:. 



tefe : and thefe words, <c out of the diocefe," arc to be 
meant out of the diocefe or jurifdiftion of the Ordinary, 
where he dwelleth ; but the exempt peculiar of the Arch • ; 
bifhop is out of the jurifdiâion of the Bifhop of London, as 
St. Martin's, and other places in London, are not part of 
London, although they were within the circumference of it. 
Vid$-\ E. 4. 17. 20 E. 4. 8, &c. 

3. It is to be obferved, that the preamble recking the great 
mifchfef, recites exprefly, " that the fubje£ts were called by 
•' compatibly proccfe to appear in the Arches, Audience, 
*< and other high courts of the àrchbiflioprics of this realm ;*• 
fo as the intention of the faid act was to reduce the Arch- 
bifliop to his pfoper diocefe or peculiar jurifdiâion, unlefs it 
were in five cafes. 

1. For any fpiritaal offence or caufe committed or omitted 
contrary to the right and duty by the Bifhop, &c. which word 
{omitted) proves that there ought to be a default in the Ordi- 
nary. . 

2. Except it be in cafe of appeal, and other lawful caufe, 
wherein the party (ball find himfelf grieved by the Ordinary 
after the matter or caufe there firft begun ; ergo the fame 
ought to be firft begun before the Ordinary. 

3. In cafe that the Bifhop of the diocefe, or other imme- 
diate Judge or Ordinary dare not, or will not convent the 
party to be fued before him ; where the Ordinary is called 
the immediate Judge, as in truth he is ; and the Archbifhop, 
unlets it be .in his own diocefe (thefe fpecial cafes excepted) 
mediate Judge, fcil. by appeal, &c. 

4. Or in cafe that the Bifhop of the diocefe, or the Judge 
of the place within whofe jurifdidtton, or before whom the 
fait by this act {hould be begun and profecuted, be party di- 
re&ly or indirectly to the matter or caufe of the fame luit ; 
which claufe in exprefs words is a full expoGtion of the body 
of the a£fc, fcil. that every fuit (other than thofe which are ex- 
prefied) ought to be begun and profecuted, before the Bifhop 
of the diocefe» or other Judge of the fame place. 

5. In cafe that, any Bilhop, or any inferior Judge, having 
tinder him jurisdiction, &c. made requeft or inftance to the 
Archbifhop, Bifhop* or other inferior Ordinary or Judge, 
and that to be done in cafes only where the law civil or canon 
doth-affirm, &c By which it fully appeareth, that the aâ in- 
tendeth, that every Ordinary and * ecclefiaftical Judge, (hould Page [7] 
have the conuianceof caufes within their jurifdiâion, without 

any concurrent authority or fuit by way of prevention: and, by 
this, the fubje£k hath great benefit as well by faving of travel 
and charges to have Juftice in his place of habitation, as to 
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• * 
be judged* where- he and the mattefr is bed known ; as alfô 
that he (hall have a* many appeals as his adverfary m.thebighr 
elt coort at the firft. Alfo there axe two proyjfocs whjqb ex- 
plain it alfo, fe'd. <( that it (hall be lawful to every AtthhifbQp 
h to cite any perfon inhabiting in any Bithop's diocefe with» 
" in his province, for matter of herd y j" (whichwcig s* Taip 
provifo, if the aâ did not extend to the Arcbhifhop.: but bjf 
that fpscial provifo for hcrefy, it appeared», that, for .au 
caûfes not excepted» it is prohibited .by the aâ} tb<n.thè 
words of the provifo go further ; "if the fiifhop *r ^otber Of* 
" dinary immediately hereunto content, or if the fctne Bifliop 
tl or other immmediatc Ordinary or Judge do no* bis duty in 
" punifltment of the fame;" which Words. imm4i#t*ly ami 
immediate expound the intent of the makers of the au. 

. a. There is a (avitig for the Archbtfhop*. the «ailing anjr 
perfon out of the diocefe where he (hall be dwelling, to tbi 
probate of any teftament » which provifo fliould be alfo in 
vain, if the Axcbhi(hop, notwithstanding that a& # ftoukl 
have concurrent authority with every Ordinary J&foogh hi* 
whole province : wherefore it was concluded, that the Artl*? 
biQiop out of his diocefe, unlefs in the cafes excepted» is pro- 
hibited by the ad of 23 H» 8. to cite any man out of any 
other diocefe. And in truth the a& of 33 H. 8. is buta law 
declaratory of the ancient'eanons, and of the true çpptôtiot} 
The aft of 13 of them: and that appeareth by the canon, Cty. R*man* m im 
*\l **• " a /V c -A*'* ^ app'Uationibus, and C^ dr tompetenti in fexto. And 
d^nm'aw* the faid aâ is fo expounded by all the clergy of England, a* 
Cibfon'aCod. a convocation in London, anm \ Joe. Regis 1603. Cumn 94* 
1044, 1050. where it is decreed, ordained, and declared, that none fhcgikl 
be, cited to the Archea-or Audience, but the inhabitants wj||h 
in the Archtyftiop's diocefe, or peculiar, other than, in fuch 
1 (articular cafes only as are exprefly excepted and referred i* 
Çaûoft tjtc.ai and by a ftatute, enno 23 H. 8 cap. 9. AikI the King by 
ih«<Vnoë at letter* patent under the great feal hath given his royfel afôtft 
lOUniwooade t0 ^ft amongft others, from time to time to be pbferved, 
Ixrcu^t^nibyt, fulfilled, and kept, as well by the ArcbbHhopof C^oterburyw 
^[. L 1 U T^ theBUhopa and their fucceflbrs, and the r<ft<>£tt>e whole 
a. 1 . ^ergy of fhe province of Canterbury» in their fevptal /callings» 

-offices, functions, minifteries, degrees, and adrainifixaMftne» ** 
alfo by all and every Dean of the Arches, and other Judge of the 
(aid A rchbifbop's courts r G uardians of fpirituaJtieSvChanceJlorp, 
&c* So the fame is alfo exprefly confirmed under jthe great feak 
Àndalthough the A rehbifhopnek of Canterbury wa&jben voi4*. 
yet the Guardian of the fpiritualtki was there» and tb* 

Arcl* 
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Archbifliop of Canterbury that now is, and thai Bifliop of 
London, was by letters patent, Prefident of the Taut Council 
ift the place of the Archbifliop therl deceafed : and the king 
gave his royal aflent to the fame, and the faid canon is of as 
full force as if the faid late Archbifliop of Canterbury had 
bcefl then alive' Arid whereas it is faid in the preamble of A**** 6 *» . 
theaft; * in the Arches» Audience, and other high courts ^nT^i"^»» 
+* of thé Archbiihops of tffis realm ;" it is to be known, that power, which it 
the Archbifhops of this realm before that a£r/, had power le- ■*» ft*^' 
gattne from the Pope, by which they pretended to have not * ' * 

only fuper-eminent authority over all, but concurrent autho- 
rity with erery Ordinary in his diocefe,. not as Archbifliop of 
Canterbury, &c but by his power and.* authority legatine: Page [8] 
tôt funt tria genera legator urn. i. guidant de latere dotrf 
Papa mhtuntur ùt Cardinales quoi appellant fratres. 2. Âin 
fini ddtivï, Of non de latere, qui fimplieiter in kgatione mittan- 
ear, l&c. 3. Sunt nati, five nathi, qui fuarum ecclefiarum prtr- 
Uxtu legation* fknganturj et tales futit quatuor, fciU Archiepifco- 
pus Cant 9 Eb$racenfis 9 Remanent, et Pifanis* So as before 
that aél, the Archbifliop of Canterbury,' was legatus natus, 
and by force of his authority legatine ufurped againft the ca- 
tions upon all the Ordinaries m his precind, and by colour 
thereof daimed concurrent authority with them, which al- 
though they held in the courts of the Archbifliop, the fame 
was remedied by the a£t of 23 H. 8. cap. q. and all that 
which he ufurped before, was not as he was Archbifliop, for 
*s to that hé was restrained by the canons, but as he was hgatus 
natus, which authority is now- taken away and aboliftied ut- 
terly. 

Laftly, if the faid au of 23 H. 8. cap. 9. fhould not be fo *W- lîb - *«*• 
0*potmded, then the aâ which is principally made (as it ap- "^"^fcJJiiJ^ 
pearetr\ by the preamble againft the courts of trie archbifliop «* ot Owt. hath • 
f icks) fhould be as to them iilufory f for if the Bifliop of Can- pwij» »» »«r 
' terbury,in refpeft of his exempt peculiar in London, may oibf.côa. 417 
draw to him all the diocefe in London'; (6 might he at New- * 1050, ' 
ington, which is a peculiar "in Wincheftef diocefe, draw to 
hirri the whole diocefe of Winchefler ; and at Totteridge near 
Sarnety the yrbole diocefe of Lincoln, andfo of the like. 

'3/ It was refolved, that when any Jfudges arc prohibft- 
ed by smy a& of Parliament, that if they do proeeed 
againft tht? atti there a prohibition lieth. As againft the 
Steward and "Marfhal of the Hoiifliold. Quod Senefchàllus 
V AiarifcbaHus non teneâni pl*cif~de libiro tentai* de de- 
bito, de conitentione, fcfr. So in the ftaCUte of Artiadi fu+ 
per Chartas, tap. 3. Regifter, fol; 185. inter 'brrbia Juper 
jlatuta. So againft the Conftable of the caftle. of Dover: 

Ci, 3 fmd 
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quod ncn tangît cuftodiam cafiri. So to Juftices of A (life upon 
the ftatute £htod inquifitiants qua Junt main* ex- 

aétionis non captant ur in pat r ta. 
Vid.Pafc. 41 El. Alfoto the Treafurer and Barons of the Exchequer, upon 
Rot. 1,9. t h e flatte De ArttcuP fuper Cbartas* cap. 4, The ftatute of 

Prohibition for Rutland, cap. ultimo. Quod communia placii non teneanturin 
citing out of the Scaccario. All which and many more, you may fee in the 
diocefe. Rcgifter inter brevia fuper flatuta. See F. N. B. 45 & 56, 

lo^^theu^in **■ H H. 6.54. vide 13 E. 3. tit. Prohibition: a prohibi- 
an information tion to the Chancellor, and diver G ty of courts in the tjtle of 
'upon the ftatute Chancery. So again ft all ecclefiafticai Judges upon the fta- 

BVb\ n n ft gron. tute of 2 H ' 5' Ca P« 3" If the J ud £ eS there wi,i n0t 8 ivC 0r 

Vid. if any on c deliver to the parcy a copy of the libel, although that the mat- 
in the fpirituaJ t er be merely ecclefiafticai : and therewith agreeth 4 E. 4. 
Z«; P " the 37- and F. N. B. 43. e. So the cafe upon the ftatute of 2 H. 
ftatute of 24 H. 5. cap. 1 5. If the eccleGaftical Judges .in cafe of herefy, and 
S.c. 1 a. although other matters of mere fpiritualty do not proceed according to 
fnerdfy fpTriuLf, t * 1€ > ntent i° n °f tnc &**** ftatute ; as it appeareth by the prc- 
a prohibition "iû cedent in 5 E. 4. Keyfon's cafe, 10 H. 7. 17. See the 
eth. Souponthe opinion of Pafton, g H, 6. 3. A man excommunicated by 
mTz. * zH ' s ' the Bilhop of London, fora crime done in another diocefe, 
(ball not be grieved thereby ; fo as the common law takes no* 
tice of the canons, in fuch cafe, as coram non judiei. And al- 
though the ftatute of 23 H. 8. inflicts a penalty, yet a pro- 
hibition lieth, for the inflicting of the penalty doth not take 
away the prohibition of the law : and therefore, Cap. which 
inflicts puniftiment, if the Sheriff doth put his name unto 
1 ' the return ; yet the fame is error if he doth not put to his 
name. See 35 H. 6. 6 when any thing is prohibited by a 
Page [9! . ftatute, if the party be convicted, he {hall be fined for * the 
S«e»H. 4. io< contempt to the law ; aud 19 H. 6.4. agrees in maint c- 
•nd^o^ffinned nance : am * ^ evc, 7 P cr f° n fhould be put to his action upon 
by the court, the ftatute, the fame would be caufe of fuits and vexation, 
*rh«n one who and the (hortett and more cafy is to have a prohibition : fee 
rît? Tow"? " thc ftatutc of 2I H - 8 - ca P- 6. of mortuaries, by which it is 
pie* in fpiritual enacted, that no Farfon, Vicar, Curate, &c. demand any 
things, whereof mortuary but in fuch manner as is mentioned in the a£t f 
dofh^bdon 11 «pon pain of forfeiture of fo much in value as they take, 
to hiiij ye'tno 8 more than is limited by the act, and forty (hillings over to the 
confuititionfliaii party grieved. Yet it appeareth by Doctor and Student, lib, 
oufc^confuTu 2 ca P* l S- f°'* I0 5* tnat *f * c Parfon, &c. fueth for mor- 
tion (hJi not be tuaries otherwife than the act appointcth, that a prohibition 
granted to one lieth ; yet there is a penalty added, which is an authority ex- 

M«tt Ac?" P rcfl y m thc P oint: and tne ca f c at bar is a morc flrong cafe, 
' and that for three reafons. 

I. It 
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i. It was made an affirmance of the canon law. 

2. It was made for the cafe of the people and fubjefts ; 
and 3. For the maintenance of the jurifdiâion of the Ordi- 
nary, fo as the fubjeâs have benefit by the act ; and there- 
fore although that the King may difpenfe with the penalty, 
yet the fubjeâ grieved rtiall have a prohibition. And the rule 
of the court was, fiat probibitio curia Catttuar* de ArtuV inter 
partes pradiEt per curiam. And Sherley, and Harris, jun. 
Serjeants at law, were of counfel in the cafe. 



EDWARDS's Cafe. 

3 Mich. 6 Jacobi i« 

THE High Commiffioners in claufes ecclefiaftical ob- High commit 
jeded divers articles in Engiifti, againft Thomas Ed- r,on - 
wards dwelling in the city of Exeter. Ta c* 7 i 

1. That Mr. John Walton hath been many years trained 7 6. * 
up in learning in the univcrfity of Oxford, and there worthily See G?bW« 
admitted to feveral degrees of fchools, and defervedly took ? d " 6 3 ç8 $ &c, 
upon him the degree of Do&or of Phyfic. 219, 309/396. 

2. That he was a reverend, and well praâifed man in the 
art of phyfic. 

3. That you the faid Thomas Edwards faid to him, « c you 
V are no graduate," &c. 

4. That you knowing the premifes, notwithstanding you 
the faid Edwards, &c. of purpofe to dtfgrace the faid Dr. 
Walton» and to blemifh his reputation, learning, and (kill» 
with infamy and reproach, did againft the rules of charity 
write and fend to the faid Mr. Doctor Walton, a lewd and un- 
godly, and uncharitable letter, and thereio taxed him of want 
of civility and' hbnefty, and want of (kill and judgment in 
his art and profefl>on, &c And you fo far exceeded in your 
immoderate and uncivil letter, that you told him therein ia 
plain terms, *< he may be crowned for an afs," as if he had 
no manner of (kill in his profeflion, and were altogether un- 
worthily admitted to the faid degrees, and therein your-pur- 
pofely and advifejdly taxed the whole univerfity of rafhnefs and 
indifcretion for admitting him to that degree without fuffi- 
ciency and deferc. 

Q.4 5. And 
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• * 

5. And further to difgrace the faid Mr. Doftor Wallon, in 
the faid univerfity, did pubfiih a copy o£ tbc faid letter to Sir 
Williatû ^Courtney, and others, and in »your. letter -sva* *on* 
tzmedf JspJUam lichtnen menitgram % take that for your inheri- 
tance, and thank God you had a \good father : and did not 
Page [10] y 0U thereby covertly * mean and imply, that the. father of the 
faid Df. Walton (being late Bifhop of Exeter, and a reverend 
Prelate of this land) was fubje& to the difeafes of the Freach- 
poxand leprofy, ta the diflike of the dignity and calling of 
Bifhops. 

\ 6. That in another letter -you fent to Mr. Do£or Maders, 
Doâor of Phyfic, you named Mr. Dr. Walton, and made a 

• horn in your letter : and we require. you. upon^your oath to 
let down, whether you meant not that they were both cuck- 
olds, and what other meaning you had. 

# ' 7. You knowing that Dr. Walton was one of the high 

coromiffion in the diocefe of Êxeter, and having obtained a 
fentence againft him in the Star-chamber, for contriving and 
publishing of a libel, did triumphingly fay, that you had 
gotten on the hip a Commiflioner for caufes ecclefiailical La 
the diocefe of Exeter, which you did to vilify and difgrace 
him, and in him the whole commiffion ccclcGaftical in thole 
. parts. 

Laftly, that after the letter miffive fent unto you, you faid 
arrogantly, •* that you cared not for any thing that this court 
<c can do unto you, nor for their cenfure, for that, you can 
" remove this matter at your pleafure." 

And this term it was moved to have a prohibition in this 
this cafe. And the matter was well argued : and at laft it 
was refolved by Coke Chief Juftice, War burton, Daniel, 
„ and Fofter Juftices, that the firft fix articles were merely tem- 

poral, concerning Doâor Wahon in his profeflion of Phyfic, 
and fo touched- only the temporal per(on, and a temporal 
matter, and in truth, it is in the nature of an aâion upon 
the cafe for fcandal in his profeflion of phyfic ; and yet the 
Commiffionere themfelves do proceed in the fame *x •fluio. 
And it was refolved, that as for them, a prohibition doth lie 

* for divers caufes. 

See Book of In- I# Becaufe that the matter and perfons are temporal. 
^-'.^Noneft 2# Secondly, becaufe it is for defamation, which if any 
juri confenune- fuch (hall be for the fame, it ought to begin before the 
urn quod quit Ordinary, becaufe it is not fuch an enormous . offence, 
cô£woadflo U t m wl "ch is to be determined by the High Commiflioners : 
pertinet in en. and for the fame reafon fuit doth not lie before them, for 

riâ chriftianttatif 

tnhaturin placjtL Vide ftatute cîrcumfpeéle agttii, anno 13 E. 1. Epifcopu» teneat plarita in cu- 
ril cbriftianitatii de bit que font mere fpiritoalia. Et vide Lindwood t fol. 70. Lit. m. diçuntur 
mere fpiritualia quia non babtnt toixtaram teipforaJcm. Vide %% £, 4. u Consultât. Vide 22 £• 
4. the Abbot of Sioat oak. 

Calling 
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calling Che Doâôf cuckold, as it was objected in the fevcnth 
article: and it was faid that the High Commiflioners "ought 
*' to incur the danger of Prémunirez 

2. It was refolved, that the ecclefiaftical Judge cannot ex- 
amine any man upon his oath, upon the intention and thought 
of his heart, for togitationis pcenam nem* emeret. And in cafes 
where a man is to be examined upon his oath, he ought to be 
examined upon ads or words, and not of the intentioq or 
thought of his heart ; and if every man fhould be examined 
upon his oath,, what opinion he holdeth concerning any point 
of religion, he is not bound to anfwer the lame ; for in 
time of danger, quU modo tutus erit, if every one fliould be 
examined of his thoughts. And fo long as a man doth not 
offend neither in a& nor in word any law eftablilhed, thçre is 
no reafon that he fhould be examined upon his thought or co- 
gitation : for as it hath been faid in the proverb, thought is 
free i and therefore for the fixth and feventh articles, they 
were refolved as well for the matter as for the form, in offer* 
ing to examine , the defendant upon his oath, of his intention 
and meaning, to be fuch, to which the defendant was not to 
be compelled to anfwer : ergo, it was refolved, that as to the 
article, he might juftify the fame, becaufe as it appeareth 
upon his own (hewing, that * the Doftor was fentenced in Page [n] 
the Star-chamber : alfo the libel is matter mere temporal, and 
if it were merely fpiritual, fuch a defamation is not examinable 
before the High Commiflioners. 

As to the lad article, it appeareth now by the judgment of J ude * "°» P *** 
this court, that he might well juftify the faid words : alfo the SJJS^ di " 
High Commiflioners fhall not have conufance of any fcandal Vid. the fût. of 
to themfelves for that they are parties; and fuch fcandal is 23H.8. cap. 9. 
punimable by the common law, as it was refolved in Hale's 
cafe, which fee in the book of the Lord Dyer's Reports, and 
fee in my book of precedents, the copy of the indictment of 
Hales, for fcandalling of the ecclefiaftical Commiflioners. 

Note, the Bifhop of Winchefter being vifitpr of the 
fchool, of Winchefter of the foundation of Wickham .Bi- 
fhop of Winchefter ; and the Bifhop of Canterbury,' and-» 
other his colleagues» anno 5 Car. xited the Ufherof the faid 
fchool, by force of the (aid corrrmifBon to appear before 
them, and proceeded there again ft him, for which they in- 
curred the danger of a Prémunir e. And fo did the Bifhop 
of (Canterbury and his colleagues, by force of a high 
commiflion to them directed, cite one Humphry Frank 
Matter of Arts, and Sch 00} mailer of the fchool of Sevcjiock, 

(of « 
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(of the foundation of Sir William Scvcnock, in the time of 
King Henry the fixtb,) to appear before the High Commif- 
fioners at Lambeth, the fixth day of December lait pad, 
which citation was fubfcribed by Sir John Bennet, Doûor of 
Laws, Doctor James, and Dr. Hickman, three of the High 
Commiffioners : and Sir Chriftopher Perkins procured the 
faid citation to be made, and, when the faid Frank appeared» 
the ArchbHhop being afibciated with Sir Chriftopher Per- 
kins, and Dr. Abbot Dean of Winchester, made an order 
concerning the faid fchool, (fc'tl ) that the faid Frank (hall 
continue in the fame fchool until the Ariunciation, that he 
ihould have twenty pounds paid to him by Sir Ralph Bofvile, 
Knight, who h feems was never cited ; (but quart, if he was 
pot plaintiff?) 



Taylor and Shoile's Cafe. 

4 Mich. 6 Jac. i* 



Brewer, 4 trade 
within 5 Elu. 
Indictments, &c. 
•n the faid ftat. 
See 1 Salk. 370, 

373. 3**- 
5 Mod. 180. 
aRolL Abr.8i« 
pl. 6. 
Cumb. 179 412» 

» 54, dfC 188. 



Page [12] 



nT\ AYLOR informed upon the ftatute 5 Eliz. cap. 4. tarn 
jL pro domino Reg 9 quam pro feipfi in the Exchequer/ that 
the defendant had exercifed the art and myftery of a Brewer, 
&c. and averred that Sboile the defendant did not ufe or ex* 
ercife the art or myftery of a Brewer, at the time of the mak- 
ing the a &, nor had been apprentice by feven years at leaft, 
according to the faid aft, &c. The defendant did demur in 
law upon the information, and judgment was given againft 
him by the Barons of the Exchequer. And now in this 
term, upon a writ of error, the matter wa8 argued at Ser- 
jeant's Inn, before the two Chief Juftices, and two matters 
were moved ; the one, that a Brewer is not within the faid 
branch of the faid z& : for the words are, " that it (hall not 
" be lawful to any perfon or pcrfons, other than fuch as now 
4< lawfully ufc or exercife any art or myftery, or manual oc- 
" cupation,to fet up, ufe, or exercife any art, myftery, or manual 
" occupation, except he (hall have been brought up therein 
u feven years at the lead, as an apprentice." And it was faid» 
that the trade of a Brewer is not any art, myftery, or 
manual occupation within the faid branch, becaufe the 
(aine is eaCJy and prcfently learned, and he # needs not to 

havs 
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have feven years apprentkelhip to be inftrufted in the fame^ 
for every houfewife in the country can do the fame : and the 
aft of Henry the eighth is, that a Brewer is not a handicraft 
artificer. 

2. It was moved, that the faid averment was not fufficient, 
for the averment ought to be as general as the exception in the 
ftatute is, (fciL) that the defendant did not ufc any art, myf- 
tery, or occupation at the time of the malting the fame aft \ 
for by this pretence, if any art, &c. then as a Taylor, Car** 
penter, &c he may now exercife any other art whatfoever. 

As unto the fir ft, it was refolved, that the trade of a Brewer, 
(fciL) to hold a common brewhoufe, to fell beer or ale to an- 
other, is an art or myftery within the faid aft ; for in the 
beginning of the aft, it is enafted, that no perfon (hall be re- 
tained for lefs time than a whole year in any of the fervices, 
crafts, myfteries, or arts of Cloathing, &c. Bakers, Brewers, 
&c. Cooks, &c. So as by the judgment of the fame Par- 
liament, the trade of a Brewer is an art and myftery ; which 
words are in the faid branch upon which the faid informa- 
tion is grounded. Alfo becaufe that every houfewife brews 
for her private ufe ; fo alfo (he bakes, and drefleth meat.: and 
yet none can hold a common bakehoufe, or a cook's-fhop to 
fell to others, unlefs that he hath been an apprentice, &c for 
they are exprefly named alfo in the aft as arts and myfteries : 
and the aft of 22 H. 8 cap. 13. is explained, that a Brewer, 
Baker, Surgeon, ' and Scrivener alien, are not handicrafts 
mentioned within certain penal laws : but the fame doth not 
prove, but that they are arts or myfteries, for art or myftery 
is more general than handicraft, for the fame is reftrained to 
manufactures. 

As to the fécond point, it was refolved, that the intention 
of the aft was, that none fhould take'' upon him any art, but 
he who hath (kill or knowledge in the fame : and therefore 
the ftatute intendeth, that he who ufed any art or myftery at 
the time of the aft, might ufe the fame art or myftery : for 
quod qut f qui writ in bu Je exeruat. And the words of the aft 
are, ** as now do lawfully ufe," &c. And it was faid, that 
it was very necefiary, that Brewers (hould have knowledge and 
(kill in brewing good and wholefome beer and ale, for that 
the fame doth greatly conduce to men's health : and fo the 
lira judgment was affirmed. 
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In the Common Piea$. 



De non Deci- 
mando filvs cse- ' 
dos. * » 

Vidcpoft. 13, 

ia Co, 63, 64. 
Watfon's Cler- 
g>man 546, 

547» &c. 
JanoA. 137. 



IHid 515, 516. 
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Cuftom de noo 

Decimando, 

where good or 

not. 

See WatfonI* 

Clergyman, 501, 

503,506,526, 

$44» &c 
56$, Sec. 
Se hen of 
Tith*,ch. 14. 



SHERLEY, Serjeant, moved to have a prohibition,- fee- 
. caufe that a perfpn fued to have tithes of fihù ateéaa- un- 
der twenty years growth in the Weild of Kent \ where by the 
cuftom of it, which is a great part of the country, titties of 
any wood was never paid. And if fnch a cuftom in non Deci- 
mando for all lay people within the faid Wetld, were lawful 
or not, was the uueftion ; and to have a' prôhftritftM it Was 
faid, that although one particular man (halt not prefcribe in 
non picitnando % yet fuch a general ttiftom within a great 
cpuntry might well be, as in 43 E. 3. 31* and 45 È. 3.' 
Cuftom 15. It was pre fen ted in the King's Bench, that an 
Abbot had pqrehafed tenements after the ftatute, &c. --And 
the Abbot came and faid, that he was lord of the'txmrô, 
&c. And thç cuftom of the town was, that when the 
tenant cefleth for two years, that the lord might 'enter until 
agreement be made for the arrearages ; and that he who held 
thefe tenement* was his tenant, and ceiled for twô yearô, and' 
be entered ; and the rule of the court is-, becaufe h was ait 
ufage only in that town, and not in the towns, that is, in 
the country adjoining, he was put tp anfwer. So as by the 
fame it appeareth, that a cuftom was not good in a particu- 
lar town, W/hich perhaps might be good arid of force in a 
country, &c. See 40 Aff, a I, and 27. 39* B. 3. a. A caf- 
tom within a town, that an iniant, &c. might alien, is not 
good ; but yet fuch a cuftom within Kent hath oftentimes 
been adjudged to be good. See 7 H. 6. aô.-b. j6'-£«"aT Pres- 
cription 53. Dyer 365. 22 H. 6. 14. 21 E. 4. 15. and 45 
Aff. 8. See Doâor and Student, lib. 2.c. 55. A particular 
country may prefer ibe to pay no tithes % for corn, hay, and 
other things, but that is with this caution, fo as the Mi- 
ni iter hath fuflicient portion be fides to maintain him, to 
celebrate divine fervice : and fol. 172. it is bolden, that 
where tithes have not been paid of underwoods under 
twenty years growth, that no tithes fhall be paid for ths 

ftmt, 
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fame, becaufe that they do not renew nor increafe from year 
to year, fp as they are not due to the Parfon but by cuftom.* Note no titles 
Arid he faith» fol. 174. that fuçh a cuftom of a whole coun- we due for «ooJ 
try, that no tithes of a lordlhip (hall be paid, is good ; and it jf JJf'T 
is tô be obferved, that in all libels for tithes of woods, they s 
allege a prefcription to have tithes, of them : but the court 
would advife, whether fuch a cuftom for a town or country 
fliould be good : but in ancient times, the parishioners have 
given or procured to the Parfon a wood or other lands, &c* 
to have and to hold to him and his fucceflbrs in fatisfaàioa ' 
of all tithes of wood in the lame parifli ; and the Parfon is • 
now feifcd of the lame wood, and that without queftion is a 
good difcharge of his tithes ; and that in' fuch cafe, if he fu- - 
eth for tithes of wood, a prohibition lietb : and for that it 
hath been did now of late, that fuch opinions were new and 
without atiy antiquity, unto the great prejudice of the church : 
I will cite you an ancient judgment many years part, Mich* 
25 H. 3. Wits. Rot. . 5. before the King at Weftminfter. 
Sarnpfon Foliet brought an attaint upon a prohibition, againft 
Thomas Parfon of Swyndén, becaufe he fued him in the fpi- 
ritual court for a lay fee of thefaid Sarnpfon. in Draycot, 
contrary to the King's prohibition, &c. The defendant 
pleaded, quod coram judicibus delegaiis pttiit it eodem décimas 
faeni it quodam prate ipftus Samfoms in Walcot unde eft in poffef 
fan* per fententiamyudicûm fuorum % & fuit \ antequam prchibitio 
dam 3 Regis ad turn pervenerit, it quod pratum pradifl' eft in 
IValcot unde ipfe eft perfona>.et non in Draycot : to which the aid 
Sampfon replied and faid, quod anteceffores fui antequitùs dede- 
runt duas acrat prati ecclefta de Draycot pro decimis faeni quam 
pr*diff Thomas modo petit in eodem proto, quas quidem duos acras 
prats eadem ecclefta adbuc babet, et femper bucufque habuity unde 
pfdetur ei quoad Mud quod pradiff Thomas ultra petit % eft de 
laico feodo fuo, et dlcit quod pratum illud in quo idem Thomas 
petit décimas eft in Draycot ficut breve dicit, W non in fPalcot, faf 
de hoc panit ft fuper patriam : and the jury found, quodpradtit* 
T. perfona de S%vyndon\fecutus fuit placita in curia chriftianitatis 
de laico feodo pradjcl* Sampfonts contra prohibstionem dim* Regis, 
petendo ab iffo dctimas faeni do quodam prato ipftus Sam* 
fonii in Draycot unde anteceffores fui antiquities dede- 
runt ecclefta de Draycot duas acras prati pro décima # faeni Page [14^. 
quam pr*£ Thomas modo petit % et quas eadem ecclefta ad- 
buc habet faf, femper bucufque habuit 9 &c. Et quod pratum pra- 
iià" in quo idem Thomas pttiit décimas eft in Draycot^ et non m 

IVahoti 
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Wahoty £jfr. Ideo confideratum eft quod pradiSf Thomas fit hat 
in mifericord 9 £ff reddat prad 9 Samfoni %o mortal quas verjus sum 
fro damnisy &c. Which ancient judgment I have recited at 
large, becaufe that the fame agrees with the rule and reafon 
of the law continued until this day : for judgments or, prece- 
dents in the time of Ed. 2. E. 1. H 3. John, R. 1. and more 
ancient are not authorities or precedents to be now followed» 
unlefs that they concur and agree with the law, and common 
experience and practice at this day; for many afta of Parlia- . 
ments (and fome of them not extant) have changed the an- 
cient laws in divers cafes : and defuetude hath antiquated, and 
lime and cuftom hath taken away divers others; and fo as the 
rule is good, quodjudiciis pofierioribus fides eft adhibenda % et a 
communi obfirvantia non eft reddendum. There are two points 
adjudged by the faid record. 
Videpoft. 15, i* That fatisfaâion may be given in difcharge of payment 

JM6. of tithes s and if the fucceflbr of the Parfbn enjoyeth thé 

tittotote tried tn ' n 8 R^ cn * n fatisfaâion of the tithes, and fueth for tithes 
•t common law. in kind» the defendant (hall have a prohibition, becaufe that 
See »nd note the he chargeth his lay fee with tithes, which is difebarged of 
GMwfcTdw them * ^y wnicn lt appeareth that tithes may be difcharged, 
so, 21. and altogether taken away and extinû : and herewith agreeth 

Ant w 4, & c . ib. the Regiftcr which is the mod ancient book of the law, /. 38. 
* «■ 3 8 > 44> to fi eX9 gf C9 talijudici, &c. fa lut em. Monflravit nobis A. tenens 

4 Co. 74. quandam partem manerii de D. quod licet E. nuper dominas ma- 

5 Co. 9,13, 15, mrt i p réB4 p p er quoddam fcriptum indentat 9 dedtjfet & cencejftffet 
F. nuper perfona ecclefia de D. quatuor acras terrée cum pertU 9 
in eodem manerio babend 9 fcf t et* end* eidem F* la fuccefforibus 
Juts perfonis ecchfia prad 9 in s perpetuunu Et idem F* per prao* 
fcriptum de ajjènfu fcf voluntate Epifcopi Lincoln* dicecejani loci 
prad 9 £ff J. tuncpatroni ecclefia prad 9 concejfttprofe et fuccej- 
foribus fuis quod idem E. baredes et ajjignati fui efijent quieti de 
decimis vitulorum, &c. in manerio prad 9 pro prad 9 quatuor 

' acris fibi datis, &c. Et tamen nunc perfona ecclefia prad? 
tenens prad 9 quatuor acras terra prad? A* ajjignat* prad 9 Em 
fuper decimam hujufmodi vitulorum* &c. in eodem manerio* fibi 
Prafentand 9 trahit in p taciturn, coram, fcf e. in curia chrijlianita- 
tis t &c. Et quia difcuffio bujufmodi donationis de laicofeodo in 
regno noftro in curiâ noftrâ 9 W non ai'ibi traclari & fieri 
debet, vobis probibemus* quod placttum alfquod fuper laU 
cum feodum in regno noftro non teneatis in curia cbrif- 
tianitatis, nee quicquam in bac parte quod in enervationem 
dicli fcripti out donationis* & concejfionis prad 9 quai m 
curia nofirâ W non alibi traclari ficut prad 9 eft décerner e po- 
tent attcntetis* five attoitim faciatis quovifmodo : by which 



Sec. 
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alfo it appearcth, that tithes may be difcharged, and that the 
matter of difcharge ought to be determined by the common 
law, and not in the fpiritual court: and it is to be obferved, 
that neither in the (aid judgment» nor in the Regifter any Afermeni» 
averment is taken of the value of the thing given in fatisfao P oft * 3*- 
tion of the tithes. Alfo by the aft of Circumfpefie agathy 
made 13 E. 1. it is laid, ft rettor petat ver/us parochianos ob/a+ 
tioiuSf et décimas débitas, feu confuetas % &c. which proves that "I" 8 * 1 &*,&«**■* 
there are tithes due in kind, and other tithes due by cuftom, ^I'^/vfmll \, 
as a Modus deamandt\ lie. And yet it is refolved in 19 £. 3. 19. & lib. 2270. 
Juri(di£tion 28. that the ordinance of Cireumfpecle agatis is J" dBo ? 1 "? , f 
ndt a ftatute f; and that the Prelates made the fame fans of ,o*,& c / 
ftnt % &T*. and yet then the Prelates acknowledged* * that Page [15] 
there were tithes due by cuftom, which is a Modus dccimandL 
By which it appeareth alfo» that tithes by cuftom may be al- 
tered into another thing ||: fo where a man grants a parcel 8 Vide Bohon, 
of his manor to a Parfon in fee to be quit of tithes, and £• *"» *'*• 
makes an indenture, and. the Parfon with the affent of the '° l "• 
Ordinary (without the Patron) grants to him that he (hall 
be quit of tithes of his manor for that parcel of land : af- 
terwards if he or his af&gnee be fued in the fpiritual court for 
tithes of his manor, he or his alBgnee (hail have a prohibition 
upon that t\ecd. And if that deed was made before time of 
memory, and he hath fo continued to be quit of tithes, he (hall 
have a prohibition upon that dçed, if he be fued for the tithes 
of that manor, or of any parcel of the fame upon that matter 
fliewed. See 8 E. 4. 14. F. N. B. 41. G. Vide 3. E. 3. 1 7. 
16 E. 3. 1. Annuity 24. 40 E. 3. 3. b. and F. N. B. 152, 
And therefore, if the lord of a manor hath always holden his 
manor difcharged of tithes, and the Parfon had before time of 
memory, or in ancient times, divers lands in the fame parifti, 
of the gift of the lord, of which the Parfon is feifed at this 
day in fee, in refpeâ of which, the Parfon nor any of his 
predecedbrs ever had received any tithes of the faid manor ; 
if the Parfon now fueth for tithes of the manor, the owner of 
the manor may (hew that fpecial matter, and that the Parfon 
and his fuccefTors timeout of mind have holden thofe lands, Sec. 
of the gift of one who was lord of the faid manor, in full 
fatisfaftion of the tithes of the faid manor ; and the proof 
that the lord of the manor gave the lauds, that tithes (hould 
never be paid, at this day, is good evidence to prove the fur- Prefer iptfom to 
rnife of the prohibition. And foof the like; and igE^.t. Ju- ^ÏJ"^ U 
lifdi&ion 28. it is adjudged, that title of prefcription, (hall i urti,%lde 15, 
be determined in the King's court • and therefore a Mo- 16. 

dus 



The Cafe of Modus DEfcîMANDi. Part XIII. 

dus dicimandi which accrueth by cuftom and prescription (hall 

,* - be fucd in the King's court. And it appeareth by the ftatute 

W»t&n*iCUr- of 7 H. 4. c. 6. that the Pope by his. bulls difcharged divers 

gynuA 5*8. f rom p a y mcnt of tithe?, agatnft which the a& of Parliament 

Ibid. 518, 519» wa * made ; and by flat, 31 H. 8. c. 13: That the poffeffions 

516, &c. 529. of religious perfons given to the King, were difcharged of 

Ibid: 57*, 584* pa^nient of tithes in certain ca&s : and by ftatute 32 H. 8. c. 

6où * 7. it is provided, that all 1 and finguiaf perfons (hall divide» 

- fet out, yield and' pay' all and lingular tithes and offerings 

aforefaid, according to the lawful cuftoms and nfages of the 

, parifhes and placés where fuch tithes or duties (hall come, or 

immediately rife or be due: provided always! and be it en- 

a£ted, " that no perfon or perfons (hall-be fued or otherwife 

«< compelled to pafy any manner of tithes, for any manors, 

" lands, tenement?, or hereditaments, which by the laws or 

" ftatutes of this realm are difcharged, or not chargeable 

ttid. 53*> s 6 °» a with thé payment of any fuch tithes :" and the ftatute 2 E* 

it l,57 s 1 ' &c!' & m c ' x 3* cna & 8 > that every of the King's fubje&s (hall from 

«14, 623', 63*, henceforth' jaftly and truly, without fraud or guile, divide, 

*c. fet out, &c. all manner of their predial tithes in their proper 

* kind as they (hall rife and happen, in fuch manner and form 

as hath been of right yielded and paid, within forty years 

next before the making of this a£t, or of right or Cuftom ought ' 

to be paid. So as ft appeareth by this, that tithe is due of 

right, and by cuftom : and alfo in the fame a£fc there is a 

provifo in thefe words*; " provided always and be it enacted, 

* c that no perfon' (hall be fueçf, or otherwife compelled to 

" yield, give, or pay any manner of timed for any manors, 

" lands, tenements, or hereditaments, which by the laws 

"_and ftatutès of this realm, or by any privilege or prefcrip- 

Paee [16I u t * on ' arc not * chargeable with the payment of any fuch 

<c ; tithes/ or that he be difcharged by any compofition real :" • 

See Watlbn fo as it appeareth by that aft, that one may be difcharged 

503, 51a, &c. from the payment of tithes five manner of ways. 

10 55*« * 1. By the law of the realm, that is, the common law ; as 

tithes (hall not be paid of coals, quarries, brick, tiles, &c. 

Ibid. 546, *c. F. N.-B. 53. and Regifter 54. nor of the after-pafture of a 

meadow, &c. nor of rakings, nor of wood to make pales, or 

mounds, or hedges, &c. 

Ibid. i»t *c. 2. % the ftatûtes of the realm : as by the.ftatfute of 31 H. 

% » 8. c. 13. the ftatute of 45 E. 3, &c. 

3. By the privilege, as th'oft of St. John's of Jerufmfem in 
England ; the Ciftertrans, Templars, &c. as it appeareth by 
10 H. 7. 277. Dyer. 
Ibid. jo*. 4- By prefcriptiou, as .by Modus decimandt % or an annual 

recompence in fat is fad ion of them, as appeareth before by 
$e authorities aforefaid. 
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5. By real compofitîon, as appeareth byjhe faid writ cited 
out of the Regiftcr : and fo you^ have ont.. ?r two example» 
(for many others wtiïclf may be added) of chefe five manners 
of difchargeb of tithes. And by them all it appeareth, that 
a man may be difcharged of the payment of tithes» as before 
it is faid : fo as now it apparently appeareth by the laws of 
England, both ancient and modern, that a layman ought to SeeSeldenof 
"prelcribe intnodo decimandi t but not in non dut man do ; and that T"he«> f. 14. » 
in effedt agrees with the opinion of Thomas Aquinas' in his B^up^uwof* 
Secunda fecunda y qnaft. 86. art. ultimo. For there he- faith, Tithes,! 14,1 151 
quod in veteri lege praceptum de folutione decimarum partim erat **. 
mot all inditum ratione naturali qua diâfat quod its qui divino cuU 
tui miniftrant adfalutem totius populi nccefjàriâ viftui deb en t 4ni- 
niftr'juxta iltud, 1 Cor. 9. Quis mibtat> &c. Who goeth to 
War at his own tharges, &c. Partim autem erat judicialt ex 
divina inftitutiont robur habens^ (fciL) quantum ad determina- 
tions certa partis* And all that agrees with our law j and 
he goeth further, in tempore vero nova legis eiiam eft determina- 
tio partis folvena? authoritate ecdefia that is, by their canons) 
inftituta jecundum quondam humanitatem 9 ut f ci licet non minus po* 
pulus nova legis miniftris Novi Teftamenti exhibeat % quarn fopulus 
veteris legis mini/Iris Ceteris Teftamenti exbibebat, prafertim Cum 
miniftri nova legis funt majores dignitate, ut probat /fpoj?olus 9 
2 Cor. 3. Sic ergo patct quod ad foluiionem decimarum tenentur Ixtr 
mines partim quid em ex jure naturali, quantum ad hoc quod all qua 
portio data eft miniftris ecdefia y partim vero ex inftitutione ecclef* 
quantum ad determinationem décima partis. See Doâôr and 
Student, lib. 2. cap. 56. fol. 164.. That the tenth part is 
not due by the law of God, nor by the law of nature, which 
be calleth the law of reafon : and he citeth John Gerfon, who 
was a Do&or of Divinity, in a treatife which he calleth r/- 
gula morales (fcilicet) folutio decimarum facerdotibus eft jure di» ' 
vinoy quatenus inde fu/fententur % fed. quoad partem banc vel illam 
ùflignart aut in alios redditus commutare , pcfiiivi juris eft. And 
afterwards, non vocatur portio curath débita propterea décima, 
to quod eft décima pars 9 imo eft inter du m vuefima aut tricefma. 
And he holdeth, that a portion is due by the law ôf na- SeMcn of Tfthe* 
ture, which is the law of God, but it appertained to c. 6,7, 8, *c. 
the law of man to affign banc vel Ulan portioncm, as ^ tfon » 4j*# 
neceflity requireth for their fuftenance. And further he faith, 5 ° ' SM4 
** that tithes may be exchanged into lands, annuity, or ' » 

Vol, VU, K •• r«nt* 
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vide R.t-jff. « r c n t, which (hall be fufficient for the Miniftcr„" &c. And 
^«f^n^t!" there he faith, that in Italy, and in other the eaft countries, 

amis, «jucttio # / . 

13. »od cim» they, pay no tithes, but a «certain portion according to thccul- 

tfiiipoffunc. torn, &c. And ail this is true, if* not, that tithes be dit- 

Page Q17J charged or changed by one of the.faid five ways : and foraf* 

much as it appeareth from themfelves that the tenth part or 

value was part of the judicial law only, certainly the fame 

doth not bind any Chriftian common wealth, but that the 

fame may be altered by reafon of time, place, or other con- 

ilderation, as it appeared? in all punifliments inflicted by the 

judicial law, they do not now bind any 5 for felony is now 

pn&iflied by death, Sec. which was not fo by the judicial Jaw, 

&c. Alfo forafmuch as now it is confelTed, that the tenth 

part is now due only ex inftkutione ecclif* that is to fay, by 

their canons, and it appeareth by the ftatutc of 25 H. 8. c. 

19. that all canons, &c. made againft the prerogative of the 

King or his laws, Hat u tes, or cuftoms of the realm, are void, 

and that was but a declaratory law ; for no ft a tu te or cuttom 

of the realm can be takem. away or abrogated by any canon» 

c«nons apinft &c. made out or within the realm, but only by a& of Parlia- 

rhe p.eicu. fta- mcnt am j t hat well appeareth by 10 H. 7. f. 17. c. 18. that 

or pirfcripiion, tn ere is a canon or conititution, that no rriett ought to be ira- 

are»o«d. See pleaded at the common law. And there Brian faith, that a 

Vir " *"' &C " 2 rarc ^°^ or of lnc ^ nw once ^ M untobimu jhat Priefts and 
pu .47. Clerks might (notwithstanding) be fued at the common law 

well enough ; for he laid, that Rex eft perfona mixta, and is 
perfona umta cum facerdotibus ftatutit ecclejia. In which cafe 
the King might maintain his juri filiation by prefer ipt ion ; by 
which it appeareth, that prefcription doth prevail againft ex* 
prefs canons or conflit m ions, and is not taken away by them, 
which proves that the flatute of 25 H.8. was but a declara- 
tion of the ancient law before : and there is an exprefs prohi- 
bition in Numb. 18. Nihil ah ud \poJf*debttnt 9 fed diet m arum oh» 
latione contenu qua s in ufus eorum Ùf necejfariâ feparavi : which 
was not part of the moral law, or law of nature, but part of 
Second point. the judicial : and therefore men of the church at this day do 
Limit* and poflefs houfes, lands, and tenements, and not tithes only, 

r ifcea^&c. P to te -The fécond point which agrees with the law at this day*\vhich 
died by common was adjudged in the faid record of 25 II. 3. i$, that the limits 
law. Vide Fair. am | b 0UlH j s of towns and parilhes (hall be tried by the common 
Jqn'a CtV. C i39," ' axr ' ^ m * not * n tnc *P* r »tuaI court ; and in this the law 
Ice. 2iiiit 99. hath gieat reafon > for thereupon depends the title of inhe- 
ritance 
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ritanceof the lay* fee, whereof the tithes were demanded for 
fines, and recoveries are the common alTuranoes of lay inhe- 
ritances ; and if the fpiritual court (hould try the bounds of 
towns, if they determine that my land lieth in Smother town 
than is contained in my fine, recovery, or other alTurance, I 
(hall be in danger to lofe my inheritance, and therewith a- 
greeth 39 E. 3. 29. 5 H. 5. 10. 32 E. 4. t. Confutation, 
3E. 4. 12. 19 H. 6. 20. 50 E. 3; 20. and many other prece* 
dents until this day. And note, there is a rule in law, tint 
when the right of tithes (hall be tried in the fpiritual court, 
and the fpiritual court hath jurifdidion thereof» that our 
courts (hall be oufted of thejurifdi&ion, 35 H. 6.47. 38 H* 
6. 21. 2 E. 4. 15. 22 E. 4. 23. 38 E. 3. 36. 14H.7. 17. 
13H. 2. Jurifd. 19. but that is, when debate is between 
' Parfon and Vicar, or when all is in one parifli ; but when they 
are in feveral parifhes, -then this court fliall not be oufted of 
the jurifdiâion. See 12H. 2. tit. Jurifdiûion 17. 13 R. 2. 
ibid. 19. 7 H. 4. 34. 14 H. 4. 17. 38 E. 3 56. 42 E. 3. 
12. And yet there is a canon ciprefly a gain ft this, which 
fee in Lin wood tiiulo de pet ni s 55. And fo folio 227, 228, 
amongft the canons or conftitutions of Boniface, anno Dom. N 
1277. And the caufes whereof the Judges of the common 
law would not permit the écclcfiaftical Judges to try Modum 
decitnandi) being pletded in their court is, becaufe that if the 
recompence • which is to be given to the Parfon, in fatis* Page [183 
faction of his tithes doth not amount to the value of the tithes 
in kind, they would overthrow the farpe: .and that alfo 
appeareth by Lin wood amongft the conftitutions Simonis 
Mepham % tituh De Decimis % cap. ghouiam propter, fol. Nûte thÎ8 dîffer _ 
J 39. 6. verbo confuetud'tnes, cenfuetudo ut non foivantur, ence ; although. 
nut minus plein folvantur décima^ von valet ; atid ibidem *« fhe P»«»f* 
Jecundùm alios, quod in dicimis realibus, non valet confue- ^'^n'of the 
tudo -ut jolvatw minus décima parte, fed in perftnaliius, t?c. court, yet upon 

the pleading, 
though the right of the tithes (ball come in d^bhte, there this court thai' he oufted of the jurifdic- 
tion, and the fpiritual court (hall have jurifJi&ion. Dut when the right of tithes comcth in debate, 
and the fpiritual court cannot bave jurifdiflion or conusance of it ; as where a layman if plaintiff aa 
farmer, or defendant as fervant of the Parfon, as a U\mari f-rmor cannot Cat there, nor be wbft 
jvftifiea a (ervant cannot be Cued in trefpafs; but if the fuit be between Per (on and Vicar, or Par- 
fon and Parfon, and other fpiritual prrfons, if the King's court he oufleJ of the juridiction after 
feverance of the ninth part ; yet the libel ou*ht to be for /ubfhjcTion of tithes, for of that they 
have jnn'ditficn, and not ot tithes fevered firm the nine parti j fur that fhall be in cafe of a Pre* 
monire, zni it appe»ta : .pcrh to (he comrron law. See 16 H. 2. in the cjfe of mo» tu try. Vidt 
Decretalia S.'xti, Jib. 3. tit. de Decimis, ra^. l. fo. 130. col. 4. Ec fumjna A^gtlica, fo. JX* 
Nwte, All thii feeais the opinion of fame civiUn : ci^o quserc. 

R 2 And 
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Anâfibidem Lit, M. verba y intègre, faciunt cxpreffe contra opt* 

tiionem quorundâtn theologorum* qui dicunt fujfictre aliquid dart 

' pro décima. And that is the true rcafon in both th« faid 

NoltwcoaW cafes, fciL dé modo deèimandi, it de limitibus parocbiarum, fete. 

bind them, if that they would not adjudge according to their own canons; 

ch* in h ,th r - am ' tnerc f° rea prohibition lieth; and therewith agreeth 8E- 

&* " 4* ! 4* ano * lnc otner books abovefaid, and infinite precedents; 

•and the rather after the ftatute of 2 E. 6. cap. 13. And alfo 
thé cuftoms of the realm are part of the laws of the realm, 
and therefore they (hall be tried by the common law, as is 
aforefaid. See 7 Ed. 6. Dyer 79. and 18 Eliz. Dyer 349* 
the opinion* of all the Jufticés. 



(6) BARON and BOYS's Cafe. 

Mich. 6 Jac* i. 
In the Exchequer. 

Sorfttt. aE.6, TN the cafe between Baron and Boys, in an information 
«ap. 14. of In- J^ upon the ftatute of 5 E. 6. cap. 14. of ingroflers,* after 
ï'ïuwk. c 8 vercn & ll was f° un ^ f° r tne informer, that the defendant had 
f e &, ,, 2f 3f /. ingrofied' apples again ft the faid aft : the Barons of the Ex* 
fc (t£t 15, 1$, chequer held clearly, that apples were not within the faid aft, 
*7»*c. an( j g avc judgment againft the informer upon the matter ap- 

parent to them, and caufed the fame to be entered in the 
margin of the record where the judgment was given; and 
the informer brought a writ of error in the Exchequer-cham- 
ber, and the only queftion was, whether apples were within 
the faid act? The letter of which is, •* that whatfoever 
< c perfon or perfons, &c. (hall ingrofs or get into his 
cc or their hands, by buying, contracting, or promife, tak- 
<K ing (other than, by demife, grant, or leafe of land, or 
" tithe any corn growing in the j&eldsj or any other corn or 

•* grain» 
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" grain, butter, chcefe, fifli, or other dead victual wiihin 
** the realm of England, to the intent to fell the fame again, 
a fball be 'accepted, &c. an unlawful ingrofler." And al- 
though"* that the flat, of 2 £. 6. cap. 15. made againft fellers 
of viûual, which for their great gain con fp ire, &c, number* 
etb butchers, brewers, bakers, cooks, coder mongers, and 
fruiterers, as victuallers : yet apples are not dead victuals 
within the ftatute of 5 E. $. for the buyers and fellers of 
corn and other victuals have divers provifoes and qualifica- 
tions for them, as it appeareth by the faid aft, but * cofter- Page [19] 
mongers and fruiterers have not any provifo for them : alio, • 
always after the faid act they have bought apples and other 
fruits by ingrofs, and fold them again, and before this time 
no information was exhibited for them, no more than for 
plumbs or other fruit, which ferveth more for delicacy than for 
neceflary food. But the ftatute of 5 E. 6s js to be intended 
of things neceflary and of common ufe for the fuftenance 
pf man ; and therefore the words are corn» grain, butter, 
cheefe, or other dead victual ; which is as much as to fay 
victual of like quality, that is, of like neceflary and common 
ufe : but the ftatute of 2 E. 6. cap. 1 5. made againft confpi- 
racies to. enhance the prices, was done and made by exprefs 
words, to extend k to things which are more of pleafure . 
than of profit : fo it was faid, 1 that of thofe fruits a man can- 
pot be a foreftaller within this aft of 5 £. 6. for in the fame 
branch the words are, " any merchandize, victual, or any 
**' other thing." But this was not refolved by the Juftices, 
becaufe that the information was conceived upon that 1 branch 
pf thp ftatute concerning ingr offers. 
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(7) M E N V I L's Cafe. 

Hil 27 Eliz. 
(Dower.) In the Chancery, 

Fine.^Dowen , TT TIL ART term, the 27th of Eliz. in tbe Chancery, the 



38, 39. 
alaft. ; 



Seei Co. 74,78. JJ^ cafe was thus: one Ninian Menvill feifed of certain 
7 Co. 38, 40. lands in fee, took a wife, and levied a fine of the faid lands 
St.27H.8- c. with proclamations, and afterwards was indided and out - 
J°* „ lawed of 'high trcafon, and died: 4 the conufees convey the 

St! ts Ê/ud?" l^nds to the Queen, who is now feifed; the five years pafs 
Modoiev*ndi. after the death of the hufband : the daughters and heirs of the 
5^Co. *. Part fa^ N; n j an j n a wr ;t f error in the King's Bench, reverfe 
IV511, &c. ^e faid attainder, Mic. 26 & 27 Eliz. laft paft ; and there- 
upon the wife fueth to the Queen, (who was feifed of the faid 
land as aforefaid) by petition, containing all the fpecial mat- 
ter, fciL the fine with proclamations, and the five years pafled 
after the death of her hufband, the attainder and the reverfal 
of it ; and her own title, fciL her marriage, and the feifin of 
her hufband before the fine : and the petition being endorfed 
by the Queen, fiat droit aux parties, t$c. the fame was fent 
into the Chancery, as the manner is. 

And in this cafe divers objections were made againft the 
demandant. 

1. That the faid fine with proclamations (hould bar the 
wife of her dower, and the attainder of her hufband fhould 
not help her ; for as long as the attainder doth remain in 
force, the fame was aîfo a bar of her dower, fo as there was 
a double bar to the wife, viz. the fine levied with proclama- 
tions, and the five years paft after the death of her hufband, 
and the attainder of her hufband of his treafon. But admit 
that the attainder of the hufband (hall avail the wife in fome 
B manner, when the fame is now reverfed in a writ of error, 
and now upon the matter is in judgment of law, as if 
no attainder had been : and againft that a man might 
plead, that there is no fuch record, becaufe that the 
firft record is reverfed, and utterly difaflirmed and an- 
nihilated, and now by relation made no record ab initio* 

and 
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and therewith agrceth the book of 4 H. 7. 11. for the words 
of the judgment in a writ of error are, quod judicium pradiSi* 
t& trrores pradiff £ff alios In recordo, &c. revocetur iff adnullc- 
tur f &c. & quod Ipfa ad pcjejfiomm fuam five feijinam fuam 
. {as the cafe rcquireth) tenemeniorum # fuorum pradiSf una cum Page [20 1 
gxitibus & proficuh inde a tempore judtcii pradict* reddi? percept* 
&f ad omnia qua occafionc judtcii Mi us ami/it reflituatur. By 
which it appeareth, that the firft, judgment, which was ori- 
ginally imperfe£t and erroneous, is for the fame errors now 
annulled and revoked ab initio ; and the party» againft whom 
the judgment was given, reftored to his pofieffion*, and to all 
the mefne profits, from the time of the erroneous judgment 
given, until the judgment in the writ of error, fo as the re- 
verfal hath a Yetrofpeft to the firû judgment, as if no judg- 
ment had been given : and therefore in 4 H 7. jo. b the cafe 
is* A. feifed of land in fee, was attainted of high treafon, and 
the King granted the land to B. and afterwards A. committed 
trefpafs upon the land, and afterwards by Parliament A. was 
reftored, and the attainder made void, as if no aft had been ; 
and fliall be as available and ample to A„ as if no attainder 
had been : and aftet wards B. bringeth trefpafs for the trefpafs 
mefnf; and it was adjudged in 10 H. 7. fol. 22. b. that the 
a£Hon of trefpafs was not maintainable, b'ecaofe that the at- 
tainder was difajRrmed and annulled ab initio. And in 4 H. 
J. 10. itisholden, that after a judgment reverfedin a writ of 
jerror, he who recovered the land by erroneous judgment 
fliall not have an a&ion of trefpafs t^r a trefpafs mefne, 
which was faid, was all one with the principal cafe in 4H.7. 
jo. and divers other cafes were put upon the fame ground. 

It was jfecondly objecled, that the wife could not have» 
petition, becaufe there was not any office by which her title 
of dower was found, fell, her marriage, the fcifin of her huf- 
band, and death : for it was faid, "that although (lie was mar- 
jied, yet if her bufband was not feifed after the age that (he 
is dowable, fhe fliall not have dower ; as if a man feifed of 
land in fee, takcth to wife a woman of ci ht years, and af- 
terwards before her age of nine years, the hufhand alieneth 
the lands in fee, and afterwards the woman artaincrh to the 
age of nine years, and the bufband dieth ; it was faid,- that 
the woman fliall not be endowed. And that the title of him 
who fueth by petition ought to be found by office, appear- 
eth by the books in 11 H. 4. 52. 29 Aff 31. 30 Aff. 28. 46 
£. 3. bre. 618. 9 H. 7. 24, &c 
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As to the 5» ft objection, it was refolved, that the wHe 
(hould be endowed, and that the fine with proclamations wb$ 
not a har unto her, and yet it was refolved that the wBt of 
4H.7.C 24. (hall bar a woman of her dower by a fide levied 
by her hufband with proclamations, if the woman doth not 
bring her writ of dower within five years after the death of her 
hufband, as it was adjudged, HU. 4 H. 8. rot. 344. in the 
Common Pleas, and 5 £1. Dyer 244. For by the aft, the 
right and title of a feme covert is faved, fo that (ho take her 
aftion within five years after (he becomes uncovert, &c but 
it was refolved, that the wife was not to be aided by that far- 
ing ; for in refpeft of the faid attainder of her hufband of trea* 
fon, (he had not any right of dower at the time of the death 
of her hufband, nor can (he after the death of her hufband 
bring an aftion, or profecute an aftion to recover her dower, 
according to the direftion and laving of the laid aft : but it 
was refolved, that the wife was to be aided by another former 
faving in the fame aft, viz. and faving to all other perfons 
(fcii) who were not parties to the fine) fuch actions, right, 
title, claim, and intereit in or to the faid lands, &c. as (hall 
firft grow» remain, defcend, or come to them after the (aid 
fine ingrofied, and proclamations made, * by force of any gift 
in tail, or by any other caufe or matter had and made before 
the faid fine levied, fo that tbey take their aftions and pur- 
fue their right and title according to the law, within fivci 
years next after fuch aftion, right, claim, title, or intereft to 
them accrued, defcended, fallen, or come, &c. And in this 
cafe the aftion and right of dower accrued to the wife after 
the reverfal of the attainder, by reafon of a title of record be* 
fore the fine, by reafon of the feifin in fee (had) and the mar- 
riage (made) before the fine levied, according to the inten- 
tion and meaning of the faid aft. 

And as to the faid point of relation, it was refolved, that 
fomctimes by conflruftion of law a thing (hall relate ah initio 
to fome intent, and to fome intent not, for relatio eft pâiio ju* 
ris, to do a thing which was and had e (Fence, to be annulled 
ah initie, betwixt the fame parties to advance a right, or ut res 
, magi s vaUat quampereat; hut the law will never make fuch a 
conflruftion to advance awrong, which the law abhorreth, or 
to defeatûrjMatcral afts which are lawful, and principally if they 
do concern Grangers land this appeareth in this cafe (/ci/.) when 
an erroneous judgment is reverfed by a writ of error : for 
true it is, as it hath been fajd, that as to the mefne pro» 
£ts> the fame (hall have relation by conflruftion of law 

until 



Part XIII. in Chancery. 

until the time of the firft judgment giveç, and that is to fa* 
vour juftice, and to advance the right of him who hath wrong 
by the erroneous judgment. But if a ftranger hath done a 
trefpafs upon the land in the mean time, he who recovereth 
after the reverfal, (hall have an action of trefpafe again ft the 
trefpafiors j and if the defendant pleadeth that there is no 
fuch record, the plaintiff (hail (hew the fpccial matter, and 
(hall maintain his aûion, fo ad unto the trefpaflbrs who are 
wrong doers, the law (hall not make any conftruclion by way 
of relation ab initio to excufe them, for then the law by a fic- 
tion and conftruâton fliould do wrong to him who recover* 
eth by the firft judgment : and for the better apprehending 
the law on thie point, it is to know, that when any man re* 
covers any pofleffions or feifm of land, in any action by erro- 
neous judgment» and afterwards the judgment is reverfed as 
is faid before, and upon that the plaintiff in the writ of error 
{hall bave a writ of reftitution, and that writ recking the 
firft recovery, and the reverfal of it in the writ of error, is» 
that the plaintiff in the writ of error (hall be reftored to his 
poffeffion and feifin, una cum exitibus thereof from the time of 
the judgment, &c. Tibi preecipimus qued eundem A. ad plena* 
riamfiifinam tenementerum pr*dtii' cum pertinentes fine dilatiene 
refiitui facias, et per fact amentum proberum & Ugalium homimim 
de com tuo diligent er inquires ad quantum exit us W preficua te- 
nementorum illerum cum pertinent lis a tempère faJJi judtcii pftr- 
ditT rtddtf ufque ad Off. Sanel 9 Micb. anne^ &c. qw die ju- 
dicium iltud per prafnf Jufiiciar 9 noftros revotât' fuit> fe at tin- 
gunt % junta verum valorem eoruudem, eadem exitus et proficua de 
tertii & cataliis pradiâV B. in bativâ tuâ fieri facias, et denarht 
inae prafato A. pre exitibus faf profuuis tenementerum per tun- 
dem B. aide media tempère per cep f fine dilatiene habere facias : . ; 

// qualiter hoc praceptum noftrum juerit execuf cenftar$ facias 9 
Uc. inO&aV, &c. By which it appeareth, that the plaintiff 
in the writ of error (hall have reftitution againft' him who re- 
covereth of all the mefne profits, without any regard by them 
taken ; for the plaintiff in the writ of error cannot have any 
remedy againft any ftrangcr, but only againft him who is 
party to the writ of error, and therefore the words of the faid 
writ • command the Sheriff to enquire of the iffues and pro- Page [a a] 
firs generally, between the reverfal and the judgment, with 
all which he who recovers (hall be charged, and as the 
law chargeth him with all the mefne profits, fo the law 
gives to him remedy, notwithstanding the reverfal, againft 
all trefpaflbrs in the interim, for otherwife the law (hould 

make 
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make a conftruâion by relation to difcharge them who are 
wrong doers, and to charge him who recovers with the 
•whole, who perad venture hath good right, and who entered* 
by the judgment of the law, which peradventurc is revef fed 
for want of form, or negligence or ignorance of a Clerk* 
And therefore as totftat purpofe the judgment (hall not be 
reverfed ak tmtio, by a fiûion of law, but as the truth was, 
the lame (lands in force until it was reverfed : and therefore 
the plain tiff in the writ of error after the reverdi (ball not have 
an aft ion of trefpafs for a treipafs mefne, becaufe he (hall re- 
cover all the mefne profits again il him who recovered, nor he 
.that recovereth (hall be after barred of his aâion of trefpafs 
fora trefpafs mefne, by reafon that his recovery is reverfed, 
becaufe he fljalJ anfwer for all the mefne profits to the plain titF 
in the writ of error : and therewith agreeih Brian Chief Juf- 
ticÉ, 4H.7. 12. a. 

Note reader, if you would understand the trne fenfe 
and judgment of the law, it is needful for you to know the 
true entries of judgments, and the entries or all proceedings 
in law, and the manner and the matter of writs of execution 
Co. 15, *$,*& of fuch judgments. See Butler and Baker's cafe in the Third 
°p« *?• Part of my Reports» good matter concerning relations. £0 

1. 3«4' as ; t wa8 rc folved in the cafe at bar, although that to fame in- 
tent the reverfal bach relation, yet to bar the wife of hex dower 
by fiûion of law, by the fine with proclamations, and^ive 

* years paft after the death of her hufbaod, when in truth (be 
had not caufe of aâion, nor any right or title fo long, a* the 
attainder flood in force, fliould be to do wrong by a fiction of 
law, and to bar the wife, who was a mere ftranger» and who 
had not any means, to have any relief until the jittaindcr 

> was reverfed. 

And as unto the other point or obje&ion, that the de- 
mandant on the petition ought to have an office found for her, 

• it was referred, that it needed not in this cafe, , becaufe that 
the title of dower flood with the Queen's title, and affirmed 
it; otherwife if the title of the demandant in the petition had 
disaffirmed the Queen's title ; alfo in this cafe, the Queen 
was not intitled by any office that the wife fliould be driven 
to traverfe it, &c. for then (he ought to have had an office to 
find her title c but in cafe of dower, although that office bad 
been found for the Queen which doth not difaffirm the title 
in dower, in fuch cafe the wife (hall have her petition with* 
out office, becaufe that dower is favoured in law, (he claim* 
ing but only for term of life, and affirming the title pf the 
Queen, See the Sadler's cafe in the Fourth Part of my Re- 
ports. 

And 
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And the cafe which was put on the other fide was utterly 
denied by the court, for it was refolved, that if a man feifed 
of lands in fee, taketh a wife of eight years of age, and a- 
lieaeth his lands, and afterwards the wife attaineth to the 
age of nine years, and afterwards the hufband dieth, that the 
wife (hall be endowed : for although at the time of the ali- 
enation the wife was not dowable ; yet, forafmuch as the 
marriage and feifin in fee, was before the alienation, and the 
title of dower is not confummate untjl the death of her huf- 
band, fo as now there was marriage, feifin of fee, age of nine 
years, during • the coverture, and the death of the hufband, Page [23] 
for that caufe (he (hall be endowed : for it is not requifite 
that the marriage, feifin and age concur together all at one 
time, but it is fufficient if they happen during the coverture : 
fo if a man feifed of lands in fee take a wife, and afterwards 
fhe elopes from her hufband, now (he is barred of her dower, 
yet if during the elopement the hufband alieneth, and after 
the wife is reconciled, the wife (hall be endowed : fo if a man 

* hath iflue by his wife, and the iffue dieth, and afterwards land 
defcendeth to the wife, or the wife purchafeth land in fee, 
and dieth without any other iffue, the hufband (for the iffue 
which he had before the defcent or purchafe) (hall be tenant 
by the curtefy, for it is fufficient if he have iflue, and that 
the wife be feifed during the coverture, although that it be at 

* fevcral times. But if a man taketh an alien to wife, and af- 
terwards he alieneth his lands, and afterwards (he is made a 

'denizen, (he (hall not be endowed, for fhewas abfolutelydif- 
âMcd by the law, and by her birth not capable of dowor, 
but her capacity and ability began only by her denization ; 
but in the other cafe there was not any incapacity or difability 
in the perfon, but only a temporary bar, until fuch age or 
reconcilement, which being accomplifhed, the temporary bar 
ceafeth : as if a man feifed of lands in fee, taketh a wife, and 
afterwards the wife ils attainted of felony, and afterwafdt the 
hufband alieneth, and afterwards the wife is pardoned, and 
afterwards the hufband dieth, the wife (hall be endowed, 
fat by her birth (he was not uncapable, but was lawfully, 
by her marriage and feifin in fee, entitled to have dower ; 
and therefore, when the impediment is removed, (he Stall be 
endowed, 
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Trin, 44 Eliz, 
In the King's Bench. 

Tithes fubftraa. JOHN SPRAT libelled in the fpiritual court againft Wal, 
Ai C °il n ' VidC *f l ? r Hea '> for fubftra ^ ion of tithes; the defendant, in the 
Foft.37,38, Spiritual court* pleaded, that he had divided the tithes from 
4$. &c« the nine parts : and then the plaintiff made addition te the 

I e0 -** Part Hbel (in the nature of a replication)///, that although the 
Watf. 540, 555, defendant divided the tithes from the nine parts* qH9dfr#di& 
588, &c. 503, the plaintiff non faletur, fedprorfm dijfitHur ; yet -pFtfentlf af- 
*c, 63», &c. , ter t j,^ pretended divifion tit fraudem kgis, he took and car- 
ried away the fame tithes, and converted them 'to his own 
ofe ; and the plaintiff thereupon obtained fentenoe in the fpi- 
ritual court \ and to recover the treble value» according to the 
ftatute of 2 Ed. 6. cap. 13. And thereupon Heal made a 
furmife, that he had divided his tithes, and that the plain- 
tiff ought to fue in the fpiritual court for the douWe value, 
and at the common law for the treble value : and it was ob- 
jected, that when the owner of the corn divides them, then 
they are become lay-chattels, for the taking of which an ac- 
tion lieth at the common law 5 and therefore, after feverance 
from the nine parts, the Parian (hall not fue for thena in the 
fpiritual court. 

But it was refolved by the whole court, that the faid divi- 
fion or feverance mentioned in the libel, was not any divifion 
or feverance within the flat, of 2 Ed. 6. c. 13. For the lame 
a£l provides, that every of the King's fubjeâs (hall, from hence* 
Page [24] forth, •* truly and juftly, without fraud • or guile, divide, fet out, 
" yield, and pay ail manner'* of other prediar t jthes in their pro** 
per Iand,fo as when he divides them to the purpofe to carry them 
away, he doth not divulc them juftly and truly, without fraud 
or guile ; but here is fraud and guile, aud no way a juft 

divifion, 
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divifion, and therefore the (âme is out of the ftatute, for tlife 
makers of the ftatute re£pe& quo ammo he divides them (fciL) 
with a mind and intention that the Parfon carry them away, 
as in right he ought, or with a mind and intention that he 
himfelf carry them away, which he ought not, quia frays & 
dolus alicui prodeJfe y aut Jimpiicitas ûlicui obejfe non debet : and 
the fame is, crimen ftellionatum^ which we call fraudti rem IS 
impojiuram: and where the words of the ftatute are, divide, 
fetout, &c. their predial tithes, Sec. And if any per fon car - 
rieth away his corn and hay, and his and their predial tithes, 
&c. And to make an evafion out of thefe words, this inven- 
tion was devifed ; the owner of the corn by covin fold his 
corn before feverance to another, and then, as fervant to the 
vendee, reaped the corn, and carried away the corn, without 
any feverance , pretending, that neither the vendee, becaufe 
he did not carry them away, nor the vendor, becaufe he had 
no property in them, for he did not carry away his corn, or 
his predial tithes, fhould be' within that ftatute : but it was re- 
folved, that the vendor (hould be charged in that cafe with 
the penalty of the ftatute, for he carried them away, in J raw 
Jem legh) and his fraud and covin (hould not help him or 
avail him. Sève 8 Ed. 3. 290. A real action brought by a man 
of religion by collufion, although that he hath right, yet he 
fhtill not have execution, 9 Hen. 6. 41. A recovery upon a 
good title by collufion, (hall not abate the writ, 33 Hen. 6. 
5 # A fale in open market by covin, (hall not bind the pro- 
perty eff a ftrangcr : but it was refolved, that the plaintiff a Dan*. a*j» 
could" not fue in the fpiritual court for the treble value, but Poft 4** 
fer the double value that he might. 

[Note, the fuit for the treble value on that ftatute, mtsft 
*e at the common law.] 
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Hil 6Jac. 

In the Common Pleas. 



Extortion. A T a Nifiprius in London, before myfelf this term» the 

Stat. 2$ H. 8. jlV, cafe was this : Edward Neale informed upon the ftatute 
s*£ 5 * Co 21 H. 8. cap. 5. which plea begun. Mich. bjac. rot. 1031. 

is Cot 78." " againft James Rowfe, Com miliary and Official within the 
1 Hawk. 68. archdeaconry of Huntington, within the diocefe of Lincoln» 
3lnft. 147, 149, ana « nav i n g probate of wills and teftaments, &c. within the 
siT Sir John fame archdeaconry ; and that Nicholas Neale, the third year 
Bennct'a Caic of the reign of the King that now is, made his teftamenc 
4*aM3 6 * and laft will in writing, and made the plaintiff his executor, 
and cjied poflefled of goods and chattels to the value of a hun- 
dred and fifty pounds : the defendant, then Commiflary and 
Official, &c. the 23d of February, 1605, at the parifb of St. 
Mary Bow, iejiamenf pradift' probavit % injinuavit f regijlravit 
Iff Jigiilavit \ ac per mantis cujufdam Thoma Nicie tunc minijlri 
ipjius Jacobi Rowfe in eâ pa*U députa? et author i^ai* 1 4/. 1 orf. 
pro probationer inftnuatione et rezijlraùont trftamenti pradjtf de 
fodem Edwardo, &c. qui tam 9 tsfr . colore officii fui pradiff cd- 
tunc et ibidem extorftvh recepit 9 et habuit contra formam Jlatuti 
pradiff with this, that the faid Edward, qui tam y fcfc. will 
add, that the writing of the faid teftament, according to the. 
rate of a penny for every ten lines of the faid teftament, every 
p a g C [2O line thereof containing * in length ten inches,' non attingebat % 
to the Aim of 12$. 4 d. according to the form of the 
ftatute aforefaid, &c. The defendant pleaded nihil debet* 
and at the Nijiprius y the evidence of two wit nèfles was» 
that the'plaintilT caufed the faid teftament which was in 
paper, to be engroflcd in parchment ; and the plaintiff of- 
fered both to the faid Rowfe, the Official, to be proved ; 
and he anfwered, that he would prove it if his fees (hall be 
paid to him; and the plaintiff afked him what were his fees, 
and he wrote them in a paper, which amounted to 14s. aod. 

for 
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for the probate, infinuation, regiftering, and fcaling: and 
thereupon the plaintiff laid upon the table 20 s. and defired 
him to take as much as was due to him, and all that was in 
the houfe of the Official ; but he would receive nothing there 
but appointed the plaintiff to come in court, where he would 
receive his fees, and accordingly the plaintiff came to him in 
court, and prayed to hâve the laid will proved ; and the de- 
fendant required the faid Nickc his Minifter, to take of him 
for the probation, infinuation, regiftering! and fealing, 
14.S. îocf. and thereupon he put the feal of his office to the 
faid parchment ingroffed, which the plaintiff brought with 
him, and which he delivered to the defendant. And it was 
objected, that this cafe was out of the faid ftatute, for there- 
by as to this purpofe, it is provided, viz. and where the goods 
of the teftator, &c amount above the value of 40I. that 
then the Bifhop, nor Ordinary by him or themfelves, nor any 
of his or their regifters, Jjpribes, praifers, fummoners, appa- 
rators, or any other their Minifters, for the probation, infi- 
nuation, and approbation of any teftament or teftaments, &c. 
for the regiftering, fealing, writing, praiftng, making of in- 
ventories, making acquittances, fines, or any thing concern- 
ing the fame probate of teftaments, (hall take, or caufe to be 
taken, of any perfon orperfons, but only 5 s. and not above, 
whereof to the IMfhop, Ordinary, &c. for him and, his Mi-' 
nifters as. 6d. and not above, and 2s. 6d. to the Scribe for 
regiftering of the fame, &c. And it was obje&ed by the 
counfel of the defendant, that the defendant did not take the 
14s. jo. for the probation, insinuation, regiftering, or feal- 
ing of the teftament for no probate was written upon the 
teftament itfelf, nor any feal put to it, but the tefta- 
ment was ingroffed in parchment, and the probate and feal 
put to the tranfeript ingroffed, and not to the teftament itfelf, 
and fo out or the ftatute ; and the ftatute extends only when 
the probate and feal is put to the teftament itfelf, and for the 
ingroffing of it after the probate, no certain fee is provided by 
the ftatute ; but for <he regiftering of it after it is proved, there 
is an exprefs fee in the ftatute : but I conceived that the faid 
taking the 145. lod. in the cafe at bar, was direûly again ft 
the ftatute : for the adr, is in the negative, arid if the executor 
requireth the teftament to be ingroffed in parchment, he ought 
to agree with him whom he requireth to do it, as he may : 
but the Ordinary, Official, &c. ought not to exad any fee 
for the fame of the party as a thing due to him, for divers 
caufe?, 

1. Becaufe 
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t. Becaufe the words of the- aft are expreffed, for the pro* 
bation, &c. and for the regiftering, fealing, writing, praifr 
jng, making of inventories, fines, giving acquittances, &c. 
Which word {writing) extends exprefly to this cafe. 
fage [26] * *• The words are, or any thing cdncerning the fame 
probate, and when the féal and probate is put to the trans- 
cript, the fame, without queflion, concerns the probate, for 
the probate is not put to any writing but only to that, there- 
fore the fame concerns the probate. 

3. Such a conftruâion (hould make the au idle and vain, 
for if the Ordinary, Official, &c, might take as much as be 
pleafeth for the ingroffing done by his Minifters, as a fee due 
to him, all the purview of the ftatute which is penned fo pre- 
cifely concerning perfons, fcii Bifhops, Ordinaries, and all 
pcrfons who have power to prove wills and teftaments, Re-* 
gifters, Scribes, Summonera, Apparators, or any other the 
Minifters, as for the thing itfelf, fcil. the probation, mfinua- 
tion, approbation, regiftering, fealing, writing, praifing* 
making of inventories, fipes, giving of acquittances, or any 
other thing concerning the fame, (hould be all in vain, by 
that evafion of tranferfbing of it, as well a gain ft the exprefs 
letter of the zSt as the intention and meaning of it : alfo the 
ftatute faith 5 s. and not above, fo as the manner of precife 
penning of it excludes all nice evafions: and the au ought to 
be expounded to fupprefs extortion, which is a great affliction, 
and impoverishing of ^he poor fubje£ls. 

4. As this cafe is, he annexeth the probate and feal to the 
tranfeript ingroflcd, which the plaintiff brought with him and 
offered to the defendant ; fo as the cafe at bar was without 
queflion, and generally the Ordinary, Official, &c. cannot 
exaft or take any fee for any thing which concerns the prp- 
bate of a will or teftament, but that which the ftatute limitas 
and afterwards the jury found for the plaintiff, and of fuch 
opinion was Walfnfley, Warburton, Daniel, and Fofter, 
Juftices, the next term in all things, but upon exception in 
arreft of judgment for not purfuing of the aft, in the infor- 
mation, judgment i« not yet given, &c. 
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(10) Aid to the KING. 

HiL 6 yacobi. 
In the Common Pleas. 



^TOTAj that 5a this term a quefUon was moved to the Aid to make tht 
•** court, which was this: if tenant in burgage fhould pay Kins'» eldeft fo* 
aid unto the King to make his eldeft fon a Knight. And the £Sf/|£. ^T 
point refts upon this, if the tenure in burbage be a tenure in GilbeVa Hifto- 
fôcage 5 for by the ancient common h\v every tenant in ' ic *l View « 
knight's fervice, and every tenant in focage, was to give to p a ? u 'i. 2 Manut. 
his lord a reasonable aid to make bis eldeft fon a Knight» and p0 ft. 
to marry his eldeft daughter, and that was uncertain at the . . 
common law, and alfo uncertain when the fame fhould be vy e F. N. B ( 
paid. And this appeareth by Glanvil, lib 9. cap- 8. fol- 70. Sa. ac. 
who wrote in the time of Henry II. Nihil autem certamfiatu- 
turn eft de hujufmodi aux Mi s dandis, vel exigendis y etc. funt alii 
praterea cafus in qui bus licet dominis auxilia fdvenda junt certa 
forma prafcripta ab hominibus fuis ut filius fuus ct hares fiat Se€ t he(Utote 
Miles ^ vel fi primùgenitam fuam filiam maritaverit 9 etc. And in of 27 H. 3. cap; 
the beginning of the chapter it is called Rationabile auxilium^ 10 - of ufe » ift 
becaufe then it was not certain, but' to be moderated by rea- concerning aVdt, 
fon in refpeft of circumftanccs : and by the preamble of the to make the el- 
ftatute of Weftm. 1. anno 3 E. 1. cap. 35. where it is faid, dea fon Knight, 
foraûnuch as before that time reafonable aid to make one's fon 4"^".*"^ * ' 
Knight, or to' marry his daughter, was never put in certain, 
• nor when the fame ought to be paid, nor how much be Pa*e L 2 7] 
taken ; the faid a& put the faid two unce.tainties to a certain- 
ty. 1. 'That fora whole knight's fee there be taken but 20s. 
and of 20I. lands holden in focage 2cs. and of morp, more, 
and. of lefs, Ids, according to the rate by which the aid itfelf 
was made certain. 2. That none might le;' y fuch aid, to 
make his fon a Knight, until his fon be of the age of 
fifteen years, nor to marry his daughter until fhe be of the 
age of feven years. And Ficti, who wrote after the faid 
act, calls them rationabilia auxilia ad /ilium Militem faclen* 
dum, vel ad filiam primogenitam maritandum : and by the 
ft at u te of 25 Edw. j. where it is provided, that no taxes 
fhall be taken but by common confent of the realm, 
there is an exception of the ancient aids, &c. which is to 
Vol. VII. " § be 
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.be intended of thefe aids due unto the King by the ancient 
co*nrrion law: but notwithstanding the faid aft of Weftm. 1. 
it was doubted, whether the King, becaufe he is not exprefly 
named, was bound by it; and therefo/e in the 20th year of 
E<}^ 3 the King took an aid of 4.0 s. of every knight's fee for 
to nuke the Black Prince Knight, and nothing then of lands 
holden in focagc ; and to take away all queftion concerning 
the fame, the fame was confirmed to him in Parliament: and 
afterwards A»»* 25' E. 3 cap. 11. it is enacted, that reafon- 
able aid to make the King's eldeft fon Knight, and to marry 
his eldeft daughter, fliali be demanded and levied after the 
form of the ftatutc made thereof, and not in other manner ', 
that is to fay, of every Knight's fee holden of the King with- 
out mean 2cs. and no more, and of every 20I. land holden 
of the King without mean in fbcagé 20 s. and no more» 
Now Littleton, lib. 2. cap. 10. fol. 36. b. faith, burgage-te- 
nure is, where an .ancient borough is, of which the King is 
lord ; and thofe who have tenements within the borough, hold 
of the King their tenements, that every tenant for his tene- 
ment, ought to pay to the King a certain rent : and fuch te- 
nure is but tenure in focage ; and all focage-land is contribu- 
tory to aid, and therefore a tenant in burgage fhall he con tri- 
butary to it. 

And it' is to be obfervedf, and fo it appearcth in the Ré- 
gi (1er, fol. 1 and 2. That in a writ of right, if the lands or 
tenements are holden by knight's fervice, it is faid, quas da- 
mat tenet e de te per fervitium unius feodi Miliiis ; and if the 
lands be hclden in focage, the writ is, qua: clnmat tenere de te 
per liberum fervitium unius libra cumini y etc. fo as focage-te- 
nure in all writs is called Liberum fervitium. And by the 
writ of aid, F. N. B. 82. it is commanded to the Sheriff, 
qud jujicj &c. facias habere A. rationabtle auxilium de militibus, 
it liber is tenenùbus fuis in baliva tua, £sf*. fo as the fame writ 
makes a diflinûion of knight's fervice by the name of Milium 
lus, and of focage by the name of Liberis teruntibus. And in 
the Rcgiftcr, fol. 2.b. the writ of right for a houfc in Lon- 
don (which i3 holden of the King in burgage) is in thefe 
words, Rex M<!Jori % vel cuflodi Of Vicecom\ London: pra- 
dpi mus vobis quod fine dilatione teneatis ,G. de una nujfua- 
g'tOi L*fc. in London y qua clamât tenere de nobis per libirum 
fervitiumy &c. which proves, that tenure in burgage is a 
tenure in focage : but it appeareth by the books of A- 
vowry 26. and 10 Henry 6. fo Ancient Demefne 11. it was 
refolved by all the Juflices in the Exchequer-chamber, 
that no tenure (hould pay for a reafonable aid to marry 

the 
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the daughter, or,to make the fori a Knight, but tenure ty 
knight's fervice, and tenure by focage ; but not tenure by 
grand ferjeanty, nor no other: aud 13 H. 4. 34. agrees to 
the cafe of grand * ferjeanty : and by the faid books it ap- p a g C r^g] 
pcareth, that tenure by frankalmoign, and tenure by divine 
fervice, (hall not pay, for they are none of them: but tenure 
in burgage is a tenure in focage ; and therefore the faid books 
prove, that fuch a tenure fliall pay aid And I conceive, that 
tenure by petit ferjeanty (hall pay alfo aid. For Lit. lib. 2. 
cap. 8. fol. 36. fays, that fuch a tenure is but focage in ef- 
fect : but Fitz. N. B. 83. A. avoucheth 13 H. 4. 34. that 
tenant by petit ferjeanty (hall not pay aid: for the book only 
extends to grand ferjeanty : if the houfes in a city or borough 
are holden of the King in burgage, and the King grant the 
feigniories to one, and the city or borough to another to hold 
of him, then thofe houfes (hall nor be contributary^to aid, for 
they are not immediately hohlen of the King, as is required 
by the law. 

. And I conceive, that he who holdeth a rent of the King T [ nft « l6a - b - 
by knights fervice, or in focage, ftialTpay aid ; for the words ^ c n ' 2 * I,a 3** 
of the aft of Weftm. cap. 36. are, from henceforth of a 1100.44. 
whole knight's fee only be taken 20s. of 20I. land holden 
in focage 20s. and the mefne is faid in fuppofition of law to 
hold the land : and it is not rcafon that the tenant by a fe- 
offment before the ftatute feould^ prejudice the lord of his be- 
nefit. And although it was faid, that a tenure in focage is 
fervitium fcca^ as Littleton faith, and the fame cannot be ap- 
plied to houfes : to that it was anfwered, that the land upon 
which the houfe is built, or if the houfe falleth down, may be 
made arable, and be ploughed. And a rent may be holden in 
focage, and yet it is not fubjecT: to be ploughed, but by a pof- 
fibility afterwards efcheat to the lord of the land. See Hun- 
tington, Polydorc Virgil, and Hollingfhed's Chronicle, fol. 
35. 15 Hen. 4. Aid was levied by Hen. 2. to marry Maud 
his eîdeft daughter to the Emperor, viz. 3I. of every hide of 
land, &c. And fee the Grand Cuftomary of Normandy, cap. 
35. there js a chapter cf aids, whereof the firft is, to make 
the cldeft fon of his lord a Knight; and the fécond to marry 
his eldeft daughter. And fee a flatute made in anno 19 H. 7. 
which beginneth thus, Item prafati Communes in Parliament!) 
pradifto exijlentes ex ojfenfu Domhwum fpirituallum & tempera* 
Hum in diflo Parliament /militer exijhntes ancéjferunt pr&- 
fato Regi quandam pecunits • jimmam in loco diwam rationa- 
bilium auxiiiorum fua moj^jhù de jure debit urn tarn rationccrea- 

S 2 tionis 
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ti on! s ndntijimi fiiii Jui primogeniti bona memorîa, Domini Ar- 
thur! nufer Principes WalUa, quant mtione matrimonii et tra- 
dufiimis nohiliffîmi Frincipis Margarita fill* jua primogenit 9 
qnam etiam muitiplicare pro regni Jul perpétua pace et tranquilii- 
tnte y &c. certh viis et modi s levand* cujui quidem concejjionh te- 
nor, iffc. Jequhur in bac verba : forafmuch as the King, our, 
fovereign lord, is rightfully intitled to have two reafonable 
ait!*, according to. the law of this land, the one for the mak- 
ing Knight the right honourable his firft begotten fon Arthur, 
late Piince of Wales, deceafed, and the other for the mar- 
riage of the right noble Princefs his firft begotten daughter 
JVJargaret, now married to the King of Scots : and alfo that 
his Highnefs hath born great and ineflimable charges for the 
defence of the realm, &c. confiderir.g the premifes; and if 
the fame aids fhould be levied and had. by reafbn of their te- 
nures, according to the ancient laws of the land, fhould be to 
them doubtful and uncertain, and great unquietnefs» for the 
fearch and not knowledge of their feveral tenures, and their 
lands chargeable to the fame, have made humble petition un- 
to his Highnefs gracioufly to accept and take of them the fum 

Page [29] of 40,0001. * as well in recompence and fatisfa&ion of the 
faid two aids, as for the faid great and ineftimable charge?, 
&c. as is aforefaid. The King, to efchew and avoid the 
great vexation^ troubles and unquietnefs which to them fhould 
have enfued, if the faid aids were levied after the ancient 
laws : and for the good and acceptable fervices of the Nobles 
of this realm, and other his faithful fubje&s, in their own 
perfons, and otherwife done to his grace, and thereby fuf- 
tained manifold cofts and charges, to his great honour and 
pleafure, doth pardon the faid two aids, and accepteth the 
offer aforefaid : and that the pooreft of his faid Commons 
N fhould not be contributary to the faid Tu m of 40,0001. hath 

SccMr Madcx's pardoned 10,0001. parcel thereof, and doth accept of 30,0001. 

Fuma Burgi. in full fatisfa&ion, &c. And that the cities and boroughs, 

C *P* 7- towns, and places, being in every fhire not by therr.felves ac- 

countable in the Exchequer for fifteenths and tenths, be 
chargeable with the fhires, &c. And all cities and boroughs 
not contributary, &c. but accountable by themfclves, &c. 
jfhall be chargeable by themfelves, towards the payment of the 
faid 30,0001. with fuchfums as under the act particularly appear, 
. &c. And there under the aft appear the feveral taxations of e- 
very feveral county, city, borough, &c. and that the city of 
London is taxed to 618I. 3s. 5d the city of Norwich to 81. 
6s, 1 id. the city of Canterbury to 53 1. 13s. 3d. «F Nor- 
folk, 
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folk, 286I. 6s. ied Suffolk, Ï214I. 5s. 4c!. ch\ Ifc. The 
fumofall the fums then expreftcd, is 31,6+Sl. whereof al- 
lowable for fees and wages of Com million ers and Collectors 
65 1 1. 1 6s. 2d. and fo remaineth 31C06I. 4s, and lod. 
Note, that the univerfities of Cambridge and Oxford, and 
the college of Eton be excepted. 

See ret. 30 H. 3. ex parte tenant Dent Thefaur 1 in feacca- Klt< Parîf ' 
riOy in auxilio nobis cencejf' ad primogenitam fiiiam nojiram nnirl- 
tand\ And note, that King Henry 111. had aid «ranted to ^ cncv0, " cc '_ 
him in Jrarliament ad Ijauellam for or em fuam imperaton man- I2 o. 
tand* but that was of benevolence. 

Rot, 42 H. 3. ibirL 6. Mznftrat R. Johannes le François 
• Jiaro de Scaccario, quod cum demi nus Rex non cape ret nifi 20 j. de 
integro feodo mi litis de auxiiio ad primogenitam filtam j nam mari- 
tandt Radot flit Radt fit Mich 9 injujte exegit de cùdcm 305. ad 
primogenitam fiiiam fuam maritanct pro duabus partibus uni us \ 

feeds militis, et averia fita cepit % iJ ea detinet. Et idco man- 
datum ejl V'ft cont Beddt is' Buck* quod venire faciant, >i£c. pra- 
diflt R. ad refpondendum eidem jehanni de pradicT tranf^rejjhni^ 
et pradicl' avenoy teV. So as it appearelh by this, that lbme , 
held, that the ftatu:e of Weftm. 1. aforefaid was but a con- 
firmation of the common law, and that the King alfd ought 
not to take more : but that was doubted. 

lb. in regno 2 Ed. I. rot. 3. de auxilio admilitiam y (which is 
meant of knighthood of the King's fon) in the time of Henry 
III. et Ifabclla Comitiffà Alberma*ie % perdonata 116/. 8f. 7 a. 
pro eodem auxilio, quia BsUwinus de infula f rater ejus cujus ha- 
res ipfa eft fuit infra atatcm, et in cujlodia ejus : 6f quia tenan- 
tes did a I fat elles onerentur per fervitium militate de pr*di£T pe- 
cututs. Note, that that was before the ftatute of Wcttm. 1. 
and by that it appeareth, that if one within age be in ward of 
the King, he fhall not be contributary to aid, but his tenants 
which hold of him (and then held of' the King by reafon of 
ward) (hail pay aid unto the King, as it appeareth by that re- 
cord. 

Ibid. 30 E d. 1. Rex dileclis ZfffidcHbus, Vit Kant C5f Rico de 
R. * falutcm. Sciatisy quod in primo die funii anno regni nof Pnrçe T3 l 
tri 18. Preçlatty Comités , JLvoncs, et caters Magnates, de regno N..i-, ih..ttbii 
noflro conceditur* pro fe et Uta commuait Me ejujdcm re»m in p.e- d ° u!i,c ch ( jr ** 
no Parliamento noflroy nobis cwcejjcru-it 40 J. de fihgulis fodis t h. r rhryûère 
militum in diclo regno ad auxilium ad primogenitam filum ncj- * c.iat*dof^ 
tram mari t and' lervandos* ftcut huiufmodi auxùium aiia* m caat ? ny , C(V ?lbuIloa 

r >§. 1 ' r • J • '• j / • y • -f • J for (• cd^r, 

conjimu levari conjuevtt, eut qutdcm legations facunu protiiu.a w ..; f ui CO n- 
com munit at is eafimento hueufauc jitperjedimus faciendt »ra ( e cev- was for the 
afirnavimus vos • ad pradiclam arMium, fcfe. Note, that his d;:fi f !t y tofinJ 
«Me.l daughter was married w th.; £arl of Dur. mK , 

S 3 Ibid, • 
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Ibid. T. R. 34 Ed. i. De auxilio concejfo ad milltiam fiUi 
Regis. 

Ibid. Hiî. 4 Hen. 4. Rot, 19. De rationabili auxilio de 
WilL Domino Roos> for the marriage of Blanch the King's eld- 
eft daughter, out of the manor of Wragby in the county of 
Lincoln : the likeM. Rot. 5 H. 4. rot. 3*5. Lincoln, and rot. 
34. Lincoln, and rot. 35. Lincoln, and Tr R. 5 H. 4. rot. 2. 
Kane, and rot. 3 Kane'- and rot. 5. Kane'. 

See ibid. T. R. 21 Ed. 3. rot. Cantab 9 de auxilio de JHium 
Regis primoHnitum milit y facitvd* per Epifcopum Elienfem : by 
which it nppeareth, that a Biihop, for his lands which he 
holdeth by knight's fcrvice, or focagc, fhall pay aid : but thofe 
who' hold by frankalmoign, or by divine fervice, (hall not 
pay aid, as before is faid. 

See ibid. 20 Ed. 3. ret. 13. and 14. de auxiliando ad primo* 
jenitum fiiium Regis militem faciend* and collectors thereupon 
appointed. By all which before cited, it appeareth, that te- 
nure in burgage is fubject to the payment of aid. And note, 
that a great part of London was abbey or chauntry land, and 
the lands of perfons attainted : and all thofe which a/e im- 
mediately holden of the King by knight's fervice; or in to* 
cage, {hall be contributary to the payment of aid, &c. 



(11) PROHIBITIONS. 

HiL T> Jacobu 

Prcfidcntof TTPON Wednefday, being Afh-Wcdnefday, the 

York. y^J day of Fvbruary, iôet>, Agréât complaint was made 

l c *J m ' 24a ' by the Prefiduit of York unto the King, that the Judges of 

1200.48,50,52. the common law had, in contempt of the command of 

the King the laft term, granted fixty, or fifty prohibitions 

at the lead, out of the Common Pleas, to the Prefident 

and Council of York after the 6th day of February, and 

named three in particular, (feii) one between Bell and 

Thawpiesj another between fcnell and Huct, and another 

in 
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in an information of a riotous refcue preferred by Englifh bill 
by the Attorney General againft Chriftopher Dickenfon, one 
of the Sheriffs of York, and divers others, in reicuing of one 
William Watfon out of the cuftody of the Deputy of one of 
the i J urfuivants of the fame Council who "had arretted tl e kid 
Watfon by force of a commiffion of rebellion awardtd by the 
Prefident and Council, which prohibition in the faid infor- 
mation was (as was affirmed) denied upon a motion made in 
the King's Bench the laft term, and yet granted by us. Ard 
the King fent for me to anfwer to that complaint : add I enly, 
all the reft oft.be Juftices being abfent, waited upon the King ' 
in the chamber near the gallery ; who, in the prefence of 
Egerton, Lord Chancellor, the Earl of Salifbury, Lord Trca- 
furer, the Lord of Northampton, Lord Privy $cal, the Earl of - 
Suffolk, Lord Chamberlain, the Earl of Worcefter, the 
A rchbifhop of Canterbury, the Lord Wotton, and others of 
his counfel, rehearfed to me the complaint a r orcfaid : and I 
perceived well, that upon the * faid information he had con- P,ige [31] 
ceived great difplcafure againft the Judges of the Common 
Pleas, and chiefly againft me ; to which i (having the copy 
of the complaint fent to me by t,he Lord Treafurer the fab- 
bath-clay before) anfwered in this manner, that I had, wirh 
as much brevity as the time would permit, made fearch in the 
offices of the Prothonotarys of the Common Pleas : and as 
to the laid cafes between Bell and Thawptes, and Snell and 
Huct, no fuch could be found : but my intent was to take ad- 
vantage of the mifprifal : and the truth was, that the fix:h 
day of February the court of Common Picas had granted a 
prohibition to the Prefident and Council of York, between 
Lock, plaintiff, and Bell and others defendants : and that 
was, a replevin in Englifh was granted by the fiid Prefident 
and Council, which 1 affirmed was utterly againft law : for . 
at the common law no replevin ought to^ be made, but by 
original writ directed to the Mieriff. And the ftatutc of 
Marlbridge, cap. 21. and Weftm. 1. cap. 1 7. hath authoriz- 
ed the Sheriff upon plaint made to him, to make a replevin ; 
and all that appeared) by the faid flat u tes, and by the 
books of 29 E. 3. 21. 8 Eliz. Dyer 245. And the King, 
neither by his inftrudlions had made the Prefident a!>d 
Council Sheriffs, nor could grant to them power to make 
a replevin againft the law, nor againft *he faid a£!s of 
Parliament ; but, the fame ought to be made by the She- 
rift'. And all that was affirmed by the Lord Chancel t.r 
for very good law ; and 1 faid, that it might well be th t 
wc have granted other prohibitions in other cafes of Eng- 

S 4. lifh 
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(9) Ne ale's and Rowse's Cafe. 

Hil 6Jac. 

In the Common Pleas. 

Extortïon. A T a Nlfiprius in London, before myfelf this term, the 

Stat. i$ H. 3. xV. cafe was this : Edward Neale informed upon the ftatutc 
?j?' 5- Cn im> 21 H. 8. cap. 5. which plea begun. Mich. 6 Jac. rot, 1031» 
is C* 78.° " againft James Rowfe, CommifTary and Official within the 
1 Ha»k. 68. archdeaconry of Huntington, within the diocefe of Lincoln, 
3lnft. 147, 149, an( j h av ; n g probate of wills and teftaments, &c. within the 
Se? Sir John fame archdeaconry ; and that Nicholas Neale, the. third year 
Bennet'e Caie. of the reign of the King that now is, made his teflamcnt 
4lnft, 33 6 - and laft will in writing, and made the plaintiff his executor, 
and <jied poflefTed of goods and chattels to the value of a hun- 
dred and fifty pounds: the defendant, then CommiiTary and 
Official, &c. the 23d of February, 1605, at the pari (h of St. 
Mary Bow, tejiament' pradicT probavity inftnuaviu ngijlravit 
& Jigillavit u 9 ac per manu s cujufdam Thames Nicke tunc minijlri 
ipfius Jacobi Rowfe in eâpa*te députât' et author izat' 14*. iorf. 
pro probationer infinuatione et resi/iratione trftamenti prajift' de 
eodem Edwardo, &c qui tarn, &c. colore officii fui pradift 9 ad- 
tunc et ibidem txtorfivt recepity et babuit contra formant Jlotuti 
pradicT with this, that the faid Edward, qui tarn, £sV. will 
add, that the writing of the faid teftament, according to the 
rate of a penny for every ten lines of the faid teftament, every 
Page [2O ^ ne tnere °f containing * in length ten inches, non attingebat % 
to the fum of 12s. 4d. according to the form of the 
ftatutc aforefaid, &c. The defendant pleaded nihil debet, 
and at the Nifi pri us , the evidence of two wit nèfles was, 
that the* plaintifl* can fed the faid teftament which was in 
paper, to be engroflcd in parchment ; and the plaintiff of- 
fered both to the faid Rowfe, the Official, to be proved ; 
and he anfwered, that he would prove it if his fees (hall be 
paid to him; and the plaintiff afked him what were his fees» 
and he wrote them in a paper, which amounted to 14s. lod. 

for 



Part XIII. Ne ale and Howie's Cafe. 

for the probate, infinuation, regiftering, and fcaling: and 
thereupon the plaintiff laid upon the table 20 s. and defired 
him to take as much as was due to him, and all that was in 
the houfe of the Official ; but he would receive nothing there 
but appointed the plaintiff* to come in court» where he would 
receive his fees, and accordingly the plaintiff came to him in 
court, and prayed to hâve the inid will proved ; and the de- 
fendant required the faid Nicke his Minifler, to take of him 
for the probation, infinuation, regiftering, and fcaling, 
14s. 10 cf. and thereupon he put the feal of his office to tha 
faid parchment ingrofied, which the plaintiff brought with 
him, and which he delivered to the defendant. Arçd it was 
objected, that this cafe was out of the faid ftatute, for there- 
by as to this purpofe, it is provided, viz. and where the goods 
of the teftator, &c amount above the value of 40 1 - that 
then the Bifhop, nor Ordinary by him or themfelves, nor any 
of his or their regifters, fjpribes, praifers, fummoners, appa- 
rators, or any other their Minifters, for the probation» infi- 
nuation, and approbation of any teftament or teflaments, &c. 
for the regiftering, fealing, writing, praifing, making of in- 
ventories, making acquittances, fines, or any thing concern- 
ing the fame probate of teflaments, (hall take, or caufe to be 
taken, of any perfon orperfons, but only 5 s. and not above, 
whereof to the Bifhop, Ordinary, &c. for him and.hisMi-' 
nifters 2$. 6d. and not above, and 2s. 6d. to the Scribe for 
regiftering of the fame, &c. And it was objected by the 
counfel of the defendant, that the defendant did not take the 
14s. jo for the probation, insinuation, regiftering, or feal- 
ing of the teftament for no probate was written upon the 
teftament itfelf, nor any feal put to it, but the tefta- 
ment was ingroffed in parchment, and the probate and feal 
put to the tranfeript ingrofied, and not to the teftament itfelf, 
and fo out of the ftatute; and the ftatute extends only when 
the probate and feal is put to the teftament itfelf, and for the 
ingroffing of it after the probate, no certain fee is provided by 
the ftatute ; but for the regiftering of it after it is proved, there 
is an exprefs fee in the ftatute : but I conceived that the faid 
taking the 145. îod. in the cafe at bar, wa9 dire&ly againft 
the ftatute : for the a£ is in the negative, arid if the executor 
requireth the teftament to be ingrofied in parchment, he ought 
to agree with him whom he requireth to do it, as he may : 
but the Ordinary, Official, &c. ought not to exact any fee 
for the fame of the party as a thing due to him, for divers 
çaufes, 

x. Bccaufe 



Nbalê and Rowse's Cafe* Part XIII. 

î. Becaufe the words of the aft arc exprefled, for the pro- 
bation, &c. and for the regiflering, feaiiug, writing, praif* 
jng, making of inventoriée, fines, giving acquittances, &c. 
which word {writing) extends exprefly to this cafe, 
fcige [26] # *• The words are, or any thing cdncerning the fame 
probate, and when the féal and probate is put to the trans- 
cript, the fame, without queflion, concerns the probate, for 
the probate is not put to any writing but only to that, there- 
fore the fame concerns the probate. 

3. Such a conftruftion (hould make the aft idle and vain, 
for if the Ordinary, Official, &c, might take as much as he 
plcafeth for the ingroffing done by his Minifters, as a fee due 
to him, all the purview of the ftatute which is penned ft) pre- 
cifely concerning perfons, fcii Bifhops, Ordinaries, and all 
perfons who have power to prove wills and teftaments. Re- 
gifters, Scribes, Summonera, Apparators, or any other the 
Minifters, as for the thing itfclf, fcil. the probation, infinua- 
tion, approbation, regiftering, fealing, writing, praifing* 
making of inventories, fines, giving of acquittances, or any 
other thing concerning the fame, (hould be air in vain, by 
that evafion of tranferibing of it, as well againft the exprefs 
letter of the aft as the intention and meaning of it : alfo the 
ftatute faith 5 s. and not above, fo as the manner of precife 
penning of it excludes all nice evafions: and the aft ought to 
be expounded to fupprefs extortion, which is a great affliction, 
and impovenOiing of the poor fubjefts. 

4. As this cafe is, he annexeth the probate and feal to the 
tranfeript ingroffed, which the plaintiff brought with him and 
offered to the defendant ; fo as the cafe at bar was without 
queflion, and generally the Ordinary, Official, &c. cannot 
exaft or take any fee for any thing which concerns the pro- 
bate of a will or teftament, but that which the ftatute limits: 
and afterwards the jury found for the plaintiff, and of fuch 
opinion was Walfnfley, Warburton, Daniel, and Foftcr, 
J u ft ices, the next term in all things, but upon exception irt 
arreft of judgment for not purfuing of the act, in the infor- 
mation, judgment i« not yet given, &c. 



(tc) Alt» 



pari XIII. Repair of Bridges, &c. 

anTl therewith agrees 14 E. 3. Bar 276. Alfo a man may be 

bounden to repair a bridge, ratione tenure of certain land, 

but a particular perfon cannot be bound by prefer iption, fciL 

that he and all his anceftors have repaired the bridge, if it be 

not in refpcâ of the tenure of his land, taking of toll, or 

other profit ; for the a& of the anccftor cannot charge the heir 

Without profit. But an Abbot or other corporation who halh 

a lawful being may be charged, fciL that he and his predecef- 

fors time out of mind, &c. have repaired the bridge ; for the 

Abbot and Convent may bind their fucceflbrs. Vide 21 E. 4. 

28. 27 E. 3. 8. 22 Aff. 8. 5 H. 7. 3. And if an Abbot 

and his predeceffors time out of mind have repaired a bridge 

of alms, they (hall be compelled to repair it ; and therewith 

agreeth 10 Ed. 3. 28. So it is of a highway of common x Salk.3s«,35i, 

right, all the county ought for to repair it, becaufe that the 

county have their eafe and paffage by it, which Jtands with 

the reafon of the cafe of the bridge; but yet fome may be 

particularly bounden to repair it as is aforcfaid. He who hath Sewerf* 

the land adjoining, ought of common right without prefcrip- Poil - 3S« 

tion to fcour and cleanfe the ditches, next to the way to his 

land i and therewith agreeth the book of 8 H. 7. 5. Bufhe 

who hath land adjoining without prefcription, is not bound 

to repair the way. So of a common river, of common right 

all who have eafe and paffage by it, ought to cleanfe and fcour 

it; for a common river is as a common ftreet, as it is faid 

in 22 AfT. and 37 Aff. io- But he who hath land adjoining 

to the river is not bounden to cleanfe the river, unlefs he 

hath the benefit of it, fciL a toll, or a fifhing, or other pro* 

fit. See 37 Aff. p. 10. ' 
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,be intended of thefe aids due unto the King by the ancient 
common law: but notwithftanding the faid a£k of Weftm. 1. 
it was doubted, whether the King, becaufe he is not exprefly 
named, was bound by it; and therefore in the 20th year of 
E<^ 3 the King took an aid of 40 s. of every knight's fee for 
to make the Black Prince Knight, and nothing then of lands 
holden in focage ; and to take away all queftion concerning 
the fame, the fame was confirmed to him in Parliament: .and 
afterwards anno 25' E. 3 cap. 1 1. it is enacted, that reafon- 
able aid to make the King's eldefl fon Knight, and to marry 
his elded daughter, (hall be demanded and levied after the 
form of the ftatute made thereof, and not in other manner» 
that is to fay, of every Knight's fee holden of the King with- 
out mean 20s. and no more, and of every 20L land holden 
of the King whhout mean in focage 20s. and no more. 
Now Littleton, lib. 2. cap. 10. fol. 36. b. faith, burgage-te- 
nure is, where an ^ancient borough is, of which the King is 
lord ; and thofe who have tenements within the borough, hold 
of the King their tenements, that every tenant for his tene- 
ment, ought to pay to the King a certain rent : and fuch te- 
nure is but tenure in focage ; and all focage-land is contribua 
tr.ry to aid, and therefore a tenant in burgage (hall he con tri- 
butary to it. 

And it' is to be obfervecf, and fo it appearcth in the Rc- 
gifter, fol. 1 and 2. That in a writ of right, if the lands or 
tenements are holden by knight's fervice, it is faid, quas da- 
mat terme de te per fervitium unius feodi Militis ; and if the 
lands be hclden in focage, the writ is, quas clamât tenere de te 
per liberum fcrviilum unius libra cumini y etc. fo as focage-te- 
nure in all writs is called Liber um fervttium. And by the 
writ of aid, F. N, B. 82. it is commanded to the Sheriff, 
quel juftt, l$c. facias habere A. rationabile auxilium de militibus, 
et liber is tenenùbus fuis in baliva tua, &c* fo as the fame writ 
makes a diftindlion of knight's fervice by the name of Militi- 
eus, and of focage by the name of Liberis tenentibus. And in 
fol. 2.b. the wiit of right for a houfc in Lon- 
is holden of the King in burgage) is in thefe 
Mdjori) vcl cuflodi (if Viceccm\ London: pr&» 
quod fine dilatione tentai is .G. de uno nuffua- 
London, qua clamât tenere de nobis per libitum 
fervitium, &c. which proves, that tenure in burgage is a 
tertre in focage: but it appeareth by the books of A- 
vowry 26. and 10 Henry 6. fo Ancient Demefne 11. it was 
refolved by all the Jufticee in the Exchequer-chamber, 
that no tenure fhould pay for a reafonable aid to marry 

the 
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Part XIII. Sir William Read and Booth's Cafe. 

\va9, if a man committed two forgeries, the orie in 37th of 
Eiiz. and the other in 38, and he is firft conviâed of the lad, 
if he may be now impeached for the firft. The third doubt 
was> when Roger Booth was convi£ted in 38 Eliz. and after- 
wards is charged with a new forgery in 37 Eliz. if the wit* 
neffes provin'g in truth that it was forged after the firft con- 
viction, if the Star-chamber hath jurifdi&ion of it. 'The laft 
doubt was, when Cuthbert Booth, who never was convicted of 
forgery before, if in truth the forgery was done, and fo prov- 
ed in 38 Eliz. if he might be convifted upon this bill, be- 
caufe that the forgery is alleged before that it was done. As 
to the firft ,and fécond doubts, it was refolved by the two 
Chief Juftices and the Chief Baron, that if any one be con- 
viûed of forgery or publication of any writing concerning 
freehold, &c. within the firft branch ; or concerning intereft 
or term for years, &c. within the fécond branch and 
be convi&ed, if afterwards he offend either againft the 
firft branch or fécond, that the fame is felony : as if 
be forgeth a writing concerning intereft for years within 
the fécond branch, and be convi&ed, and afterwards he forg- 
eth a charter of feoffment within the firft branch, or $ convêr- 
yi, * that that is felony, and that by exprefs words pf the aft } 
that if any perfon or perfons being hereafter conviûed or con- Page [35 J 
demned of any of the faid offences, (.which words 
any of the faid offences, extend to all the offences men- 
tioned before, either in the firft branch, or in the fécond 
branch) by any the ways or means above limited, fhall, after 
any fuch conviction or condemnation, eftfoons commit or 
perpetrate any of the faid offences, in form afore faid, which 
words, tw any of the faid offences," &c. do extend to the na- 
ture of all the offences mentioned in the firft and fécond 
branches : but if one forge a writing in 37 of Eliz. and af- 
terwards he forge another in 38 of Eiiz. yet it is not felony, 
although that he forgeth many writings one after the other, 
for by the exprefs words of the aft, it is not felony. The 
forgery, &c. which is felony by the act, ought to be after 
conviction or condemnation of a former writing. As to the 
third doubt, it was refolved, that the allegation of the time 
by the plaintiff in the bill, fhall not alter the offence, but 
fhall give unto the court jurifdiûion ; but if it appeareth to 
the court, that the forgery or publication was after the fen- 
tence, then the court fhall furceafe. As to the laft point, it 
was refolved, That the time of the forgery is not mate- 
rial, be it before or after the offence in truth com- 
mitted, 



Aid to the King. Part XIII. 

ttonis Kcbuijpmi filii fui primogeniti bona memoria % Dû mi ni Ar- 
thur i nufer Prineipis f y alii a y quant rati one matrimonii et tra- 
duP.Unis nobiiiffimi Frincipis Margarita filia Jua primogenit 9 
qttam etiam muitiplicare pro regni fui perpétua pace et tranquilii- 
tate y i$c. certis viis et moa'is levand* cvjus quidem concejjionh te- 
nor, &c. fequitur in bac verba : forafmuch as the King, our 
fovereign lord, is rightfully intitled to have two reafonable 
aid?, nccording to the law of this land, the one for the mak- 
ing Knight the right honourable his fii ft begotten fon Arthur, 
late Prince of Wales, deceafed, and the other for the mar- 
riage of the right noble Princefs his firft begotten daughter 
Margaret, now married to the King of Scots : and alfo that 
his liighnefs hath born great and inestimable charges for the 
defence of the realm, &c. confidcring the premifes; and if 
the fame aid6 (hould be levied and had, by reafbn of their te- 
nures, according to the ancient laws of the land, (hould be to 
them doubtful and uncertain, and great unquietnefs, for the 
fearch and not knowledge of their feveral tenures, and their 
lands chargeable to the fame, have made humble petition un- 
to his Highnefs gracioufly to accept and take of them the fum 

Page [29] of 40,0001. * as well in recompence and fatisfaction of the 
faid two aids, as for the faid great and ineftimable charges, 
&c. as is aforefaid. The King, to efchew and avoid the 
great vexation, troubles and unquietnefs which to them (hould 
have enfued, if the faid aids were levied after the ancient 
laws : and for the good and acceptable fervices of the Nobles 
of this realm, and other his faithful fubjeûs, in their own 
perfons, and otherwife done to his grace, and thereby fuf- 
tained manifold cofts and charges, to his great honour and 
pleafure, doth pardon the faid two aiiis, and acccpteth the 
offer aforefaid : and that the pooreft of his faid Commons 
N (hould not be contributary to the faid fum of 40,000!. hath 

Sec Mr Madox'i pardoned io > 00oi. pnrcel thereof, and doth accept of 30,000!. 

Fuma Bur s i. in full fatisfadtion, &c. And that the cities and boroughs, 

"P- '• towns, and places, being in every (hire not by themfclves ac- 

countable in the Exchequer for fifteenths and tenths, be 
chargeable with the (hires, &c. And all cities and boroughs 
not contributary, &c. but accountable by themfclves, &c. 
(hall be chargeable by themfclves, towards the payment of the 
faid 30,0001. with fuch fums as under the net. particular! y appear, 
, &c. And there under the aft appear the feveral taxations of e- 
very feveral county, city, borough, &c. and that the city of 
London is taxed to 618I. 3s. sd the city of Norwich to 81. 
6s, 1 id, the city of Canterbury 1053!. 13s. 3d, «^ Nor- 
folk, 



Part XIII. Aid to the Kino. 

folk, 286I. 6s. icd Suffolk, T214I. 5s. 4c!. eh\ tfc. The 
fumofall the funis then exprefled, is 31,6+81. whereof al- 
lowable for fees and wages of Com million era and Collectors 
65 1 1. 1 6s. 2d. and fo remaineth 31 coôl. 4s, and jod. 
Note, that the univerfities of Cambridge and Oxford, and 
the college of ivton be excepted. 

See rot. 30 H. 3. ex parte rcmem* Bern Tktfaur* in feacca- Mat * p * rî,# 
rio % in auxilio nobis cencejf' ad primogenitam fiiiam nojiram muri- 
tani\ And note, that King Henry 111. had aid granted to \^^^ 
him m .Parliament ad IjaueUam jororem Juam imperatori mart- j 2 o, 
tand* but that was of benevolence. 

Rat. 42 H. 3. ibid. 6. Mmflrat R. Johannes le Fran fois 
• Baro de Scaccario, quod cum demi nus Rex non caper et nif: 20 s. de 
integro jeodo militis de auxilio ad primogenitam fiiiam juam mari- 
tand 9 RadoP fit Rad* fil 9 Mich 9 injujie exegit de eodem 30 J. ad 
primogenitam fiiiam fuam maritana' pro duabus parttbus uni us \ 

feodi militis , et averia fua cepit^ & ea detinet. Et iàco man- 
datum eft Vfc com 9 Bcdà 1 fo* Buck* quod venire faciant, >&c. pra- 
dift' R. ad respondendum et de m jcbanni de pradicl' tranfgrfjfime % 
et pradicl 9 aveno, &c. So as it appearelh by this, that lbme , 
held, that the (lature of Weftm. 1. aforefaid was but a con- 
firmation of the common law, and that the King alio ought 
not to take more : but that was doubted. 

lb. in regnp 2 Ed. I. rot. 3. de auxilio admilitiam 9 (which is 
meant of knighthood of the King's fon) in the time of Henry 
III. et Ifabdla Comitiffa /liber ma* fV, perdortata 116/. 8r. jd* 
pro eodem auxilio >, quia B:\dwinus de infiula f rater ejus cujus ha- 
res ipfa eft fuit infra at at em y et in cufhdia tjus: Ï3 quia tenan- 
tes diclz Ifabella onerentur per fervitium militate de pr/ediSî* pe- 
cumis. Note, that that was before the ftatu:e of Weftm. 1. 
and by that it appeareth, that if one within age be in ward of 
the King, he fhall not be contributary to aid, but his tenants 
which hold of him (and then held of* the King by reafon of 
ward) (hail pay aid unto the King, as it appeareth by that re- 
cord. 

Ibid. 30 Ed. 1. Rexdikclis & fidclibut, ViC Kane & Rico de 
R. * fatutcm. Sciatis^ quod in primo die yu::ii anno regni nof- Pn^e \%o\ 
tri 18. Pralati, Comités, Bar ones, et cater i Magnates , de regno N.-t«?, th..tthi« 
no fir conccditur , pro fie et trda communitate ejujdem regni in /> e- d s ° uî *. <c ch , ar ^ 
no Parliamento noJit'Oy nobis concejferunt ■ 40s. de fihgulis ftodis t jj a , 1 they were 
mi lit u m in diclo regno ad auxilium ad primogenitam fiiiam ncj- <*• chained of 
tram maritand 9 lefvandos, ficut bujufmodi auxilium aiia> in cti,u * ny , cor nbutl0n 
tonjumv levari conjuevtt, cm quatcm levât torn facn-na pro tiio.a W! j c h \ con . 
communitatis eafimento hucufquc juperjeiimus fiaciend* gra fC cc.vc was for the 
ûffignavimus vos* ad pradidtm atvlitium, &c. Note, that his ^^/^u-^ 
«Me.t daughter was married to th^ Earl of Bur. nure. C * B *"' 

S 3 Ibid. ' 



The Cafe De Modo Decimamdt, Part XIIL 

lieretofore made concerning the premifes or any of them, not 
being contrary to this prefent ad, nor heretofore repealed," 
fliall from henceforth ftand and be good and effe&ual for 
ever. But the faid acts of 25 E. 3. and 1 H. 4. are not con- 
trary to any claufe of that aft, nor were repealed before : and 
always fuch conftruftion ought to be made, that one part of 
the aft may agree with another, and all to ftand together ; 
and if they had intended a repeal of the faid fat mer afts, they 
would not have repealed them by fuch general and doubtful 
words, when they concerned the inheritances of many fub- 
jefts : and according to this refolution we certified the Lords 
of the Council, that the faid ftatutes of 25 E. 3. and of 1 H. 
4. remained yet in force ; and that the authority given by the 
commiflion of Sewers did not extend to mills, miil-ftanks, 
caufeys, &c. erefted before the reigri of King Edw. 1. un- 
lefs that they have been inhanced and exalted above their 
former height, and thereby made more prejudicial, &c. In 
which cafe they are not to be overthrown or fubverted, bat to 
be reformed by abating the excefe and inhancement only. 



(1 $J The Cafe De Modo Decimandi, 

And of Prohibitions debated before the King's 

Majefty. 

Page [37] * Tri». 7 Jac. i. 

De Mod* D«rï- T> 1CH ARD BANCROFT Archbiftiop of Canterbury, ac- 
mandi ant, 12. XV. Companied with the Bifhop of London, the Bithop of 
P °fft6* ® at ^ an( * We ^ s » * c Bifhop of Rochester, and divers Doctor* 

Gibfon'sCodex °f tnc c * v 'l anc * canon law, as Dr. Dunn, Judge of the 
1072. Arches ; Dr. Bennet, Judge of the prerogative ; Dr. James, 

Watfon't CIct- j) r# Martin, and divers other Doctors of the civil and canon 
&c? a ?j8? &c? 9 ' îaw > came attending upon them to the King to Whitehall 
5431 *c/ 10 568. the Thurfday, Friday, and Saturday after Eaftcr term, in 
the Council-chamber, where the Chief Jufiice and myfelf, 

Daniel 



Part XIII. ^r.d of Prohibitions, debated, &Ci 

Daniel Judge of the Common Pleas, and Wiiliams Judge of 
the King's Bench, by the command of the King, attended 
alfo: where the King being aflitted by his Privy Council, -all 
fitting at the councU-table, fpake as a moll gracious* good* 
and excellent foyerei&n, to this effect •» " As I would not fuf- 
44 fer any. novelty or innovations in my courts of Juftice eo- 
cc clefiaftical or temporal ; io I will not have any of the laws* 
f< which have bad judicial allowances in the times, of the 
* 4 Kings of England before me, to be forgotten, but to be 
« 4 put in execution. And forafmuch as upon the contentions 
• 4 be|ween theecclefialHcal and temporal courts, great trouble* 
*' inconvenience, and lofb may arife to the fubje£is of both 
* 4 parts ; namely, when the controvcrfy arifeth upon the ju- 
44 rifdidion of my courts of ordinary juftice; and be cat} fe I 
44 am the head of juftice immediately under God, and know** 
€C ing what hurt may grow to myfubjecls of both fides, when 
•" no private cafe, but when the juridictions of my courts 
44 axe drawn in queftion, which in effect concerneth all my 
44 fubje&s ; 1 thought that it flood with the office of a King* 
44 which God hath committed to me, to hear the controver- 
44 fies between the Bifhops and other of his clergy, and the 
" Judges of the laws of England, and to take order, that for 
u the good and quiet of my fubjetls, the one do not incroach 
14 upon the other, but that every of them, hold themfelves 
V within their natural and local jurifdi&iorx, without in- 
,c croachment or ufurpation the one upon the other." And 
he laid, that the only queftion then to be difputed was, if a 
Parfon, or a Vicar of a parifli fueth one of his parifh in the 
fpiritual court for tithes in kind, or lay-fee, and the defendant 
alledgeth a cuftom or prefcription, De Modo Dec'imandi^ if 
that cuftotn or prefcription De Modo Dezbnandl^ {hall be tried 
and determined befAe the Judge ecclefiaflical where the fuit is 
begun ; or a prohibition lieth, to try the fame by the com- 
hion law. And the King directed, that we who were Judges 
Ihould declare the realons and canfes of our proceedings, and 
that he would hear the authorities in the law which we 
had to warrant our proceedingss in granting of prohi* 
bition in cafes of M*do Decimandi But the ArchbiQiop 
of Canterbury kneeled before the King, and de fired him 9 
that he would hear him and others who are provided td 
fpealc in the cafe for the good of the church of Eng- 
land ; and the Archbifhop himfclf inveighed much a* 
gainft two things. I . That a Modus Decimandi ihould be 
P Vol. VIL T uie4 



The Cafe. De Modo Decimandi, Part XIII* 

Page [38 J * tried by a jury, becaufc that they themfelves claim more or 
lefs a Modum Decimandi \ fo as in efte& they were triers in 
their owncaufe, or in the like cafes. 2. He inveighed much 
againft the precipitate and hafty trials by juries ; and after 
hioi Dr. Bennet, Judge of the Prerogative court, made si 
large inve&ion againft prohibitions in caufis ectlejiajlicis : and 
that both jurifdi&ionsas well ecclefiaftical as temporal were 
derived from the King; but all that which he fpakc out of 
the book which Dr. Ridley hath lately puhliihed, I omit as 
impertinent : and he made five reafons, why they fbould try a 
Modum Decimandi. 

And the firft and principal reafon was out of the Regifter, 
fo. 58. quia non eft confinant rationiy quod cognitio accejjarii in 
curja chriftianitatis imfedtatur ubi cognitio caufa principalis ad 
forum ecclejia/iicum no/citur pertinere. And the mincipal cauft 
is right of tithes, and the plea of Modo decimandi founds in fa- 
tisfa&ion of tithes ; and therefore the conufance of the origi* 
nal caufe, Î (fcii) the right of tithes appertaining to them f the 
conufance of the bar of tithes, which he faid was but the ac- 
ccflary, and as it were dependent upon it, appertained alfo to 

• Co. 43, 44, them. And whereas it is faid in the Bilhop of Wincbcfter't 
*• cafe, in the Second Part of my Reports, and 8 E. 4. 14. that » 

they would not accept of any plea in difcHargeof tithes in'tbe 
fpiritual court, he faid, that they would allow fuch picas in 
the fpiiitual court, and commonly had allowed them ; and 
therefore he faid, that that was the myftery of iniquity found* 
ed upon a falfe and feigned foundation, and humbly defi red 
the reformation of that error, for they would allow Modum de- 
cimandi being duly proved before them. 
Note. 2. There was great inconveniency, that laymen fhould be 

triers of their own cuftoms, if a Modus dectmandi fl\puld be 
tried by jurors ffor they fhall be upon the matter jurors (i„*. 
Judges) in their own caufe. 
Foft. 58. 3- That the cuftom De» modo decimandi is nf ccclefiaftical 

Ancea n, 14. jurifdiûion and conufance, for it is a manner of tithing, and 
-all manner of tithing belongs to ecclefiaftical jurifdi&icn : 
and therefore he faid, that the Judges, in their anfwer to 
certain objections made by the Archbifhop of Canterbury, 

* have confeflcd, that fuit maybe had in fpiritual courts pro 
modo decimandi ; and therefore the fame is of ecclcGafticai 
conufance ; and by confequence it (hall be tried before the ec- 
clefiaftical Judges : for if the right of tithes be of ecclefiaftical 
conufance, and the fatisfa&ion alfo for them of the fame ju- 
rifdiftion, the fame (hall be -tried in the ecclefiaftical court. 
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4. In the prohibitions of Modus decimandi averment îs ta- Arament, 
ten, that although the plaintiff in the prohibition offereth to $&*/** 
jprove Modum decimandi^ the ecclefiaftical court doth refufe to 

allow of it, which was con fe fled to be a good caufe of prohi- 
bition: but he fa id, they would allow theplea£><r/W0 decimandi 
in the fpiritual court, and therefore cej/ante caufa cejfabit & ef- , 
feflusy and no prohibition (hall lie in the cafe. 

5. He faid, that he can (hew many confutations granted 
in the caufe De modo decimandi ', and a confultation is of 
greater force than a prohibition ; for confultation, as the 
word imports, is made by the court with confultation and de- 
liberation. And Bacon, Solicitor-general, 'being (as it is 
faid) afligned with the clergy by the King, argued before the 
King, and in effeft faid lets than Dr. Bennet faid before 5 
but he vouched 1 R. 3. 4. the opinion of Huffey, when the 
original ought to begin in the fpiritual court, and afterwards a 

* thing comeih in iffue which is triable in our* law, yet it Page [39J 
(hall be tried by their law : as if a man fueth for a horle dc- 
vifed to him, and the defendant faith, that the devifor gave 
to him the faid horfe, the fame (hall be tried there. And tht 
Regifter 57 and 58. If a man be condemned in expences in 
the fpiritual court for hying violent hands upon a Clerk, and 
afterwards the defendant pays the cofts, and gets an acquit* 
tance, and yet the plaintiff fueth him againft his acquittance 
for the cofts, and he obtains a prohibition, for that acquit- 
tances and the deeds are to be determined in our law, yet he 
lhall have a confultation, becaufe that the principal belongeth 
to them, 38 E. 3. 5. Right of tithes between two fpiritual 
perfons fhall be determined in the ecclefiaftical court. And 
38 E. 3. 6. where the right of tithes comes in debate between 
tv/o fpiritual perfons, the one claiming the tithes as of com- 
mon right within his parifh, and the other claiming to be dif- 
charged hy real compofition, the ecclefiaftical court (hall have 
jurifdi&ion of it. 

And thereupon the faid Judges made humble fuit to the 
King, that forafmuch as they perceived that the King in his 
princely wifdom did deteft innovations and novelties, that he 
would vouchfafc to fuffer them with his gracious favour, to in- 
form him of one innovation and novelty which they conceiv- 
ed would tend to the hindrance of the good adminiftratioa 
and execution of juftice within his realm. 

Ta You^ 
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Your Majefty, for the great zeal which you have to Juftice* 
and for the due adminiftration thereof hath conflicted and 
made fourteen Judges, to whom you have committed not on- 
ly the adminiftration of ordinary juftice of the realm, but 
crim'tna Ufa Mojcjlatis^ touching your royal perfon for the 
legal proceeding : alfo in Parliament we are called by writ, 
to give to. your Majefty and to the Lords of the Parliament 
our advice and counfel, when we are Required : we two 
Chief Juftices fit in the Star-chamber, and are oftentimes 
called into the Chancery, Court of Wards, and other high ' 
courts of juflice : we in our circuits do vifit twice in the year 
your realm, and execute juflice according to your laws; and 
if we who are your public Judges receive any diminution of 
fuch reverence and refpeft in our places, whicn our predecef- 
fors had, we (hall not be able to do you fuch acceptable fer- 
vice as they did, without having fuch reverence and refpc£l 
as Judges ought to have. The ftate of this queflion is not in 
Jiatu deliberative, but in Jiatu judicially it is not difputed de 
bono but de vero^ non de lege fonda, fed de lege lata ; not to frame 
or devife new laws, but to inform your Majefty what your 
law of England is : and therefore it was never feen before» 
that when the queflion is of the law, that your Judges of the 
law have been made difputJnts with him who is inferior to 
them, who day by day plead before them at their feveral 
courts at Wcftniinfter : and although we are not afraid to dis- 
pute with Mr Bennet and Mr. Bacon, yet this example being 
prima imprefftonis, and your Majefty detefting novelties and 
innovations, we leave it to your grace and princely confedera- 
tion, whether your Majefty will permit our anfweriog in hoc 
Jiatu judicially to this charge upon your public Judges of the 
realm ? But in obedience to your Majefty's command, wc, 
with your Majefty's gracious favour, in mod humble man- 
ner will inform your Majefty touching the faid queflion, 
which we, and our predeceflbrs before us, have oftentimes 
adjudged upon judicial proceedings in your courts of juftice 
at Weftminfter : which judgments cannot be reverfed or exa- 
Page [403 mined for any error in law, if * not by a writ of error in a 
more high and fupreme court of juftice, upon legal and judi- 
cial proceedings : and that is the ancient law of England, as 
appeareth by the ftatute of 4 H. 4. cap. 22. 

And we being commanded to proceed; all that which 

yas faid by us, the Judges,- was to this effeâ; that the 

• trial De modo duimandi ought to be by the common 
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'law by a jury of twelve men, it appeareth in three manners of 
proof: firft, by the common law: fecondly, by aft of Parlia- 
ment : and laftly, by infinite judgments and judicial pro- 
ceedings long times pad without any impeachment or inter- 
ruption. 

But firft it is to fee, what is a Modus decimandi? Modus Modm <uum*a~ 
Jiecimandl is, when lands, tenements, or hereditaments **• % 

have been given to the Parfon and his fuccefibrs, or an annual clergyman"" 
certain fum, or other profit always, time out of mind, to the 509, &c 
Parfon and his fuccefibrs, in full fatisfaftion and difcharge of 
all the tithes in kind in fuch a place ; and fuch manner of 
tything is now confefled by the other party to be a good bar 
of the tithes in kind. 

• 2. That Modus decimandi (hall be tried by the common law, 
that is, that all fatisfoôions given in difcharge of tithes, Hiall 
be tried by the common law: and therefore put that which is 
the moft common cafe ; that the lord of the manor of Dale 
prescribes to give to the Parfon 40 s. yearly,' 1 in full fatiefac- 
tion and difcharge of all tithes growing and renewing within 
the manor of Dale, at the feaft of Eaftcr : the Parfon fueth 
the lord of the manor of Dale for his tithes of his manor 
in kind, and he in bar prefcribes in manner ut fttpra : the 
queftion is, if the lord of the manor of Dale may upon that 
have a prohibition, for if the prohibition licth, then the fpi- 
ritual court ought not to try it; for the end of the prohibition 
is, that they do not try that which belongs to the trial of the 
common law 5 the words of the prohibition being, that they 
would draw the fame ad aliud examtfi 

Firft, the law of England is divided into common law, fta- Cuftom torc- 
tute-law, and cuftoms of England ; and therefore the cuftoms J"d wai£&c! 
of England are to be tried by the trial which the law of Eng- triable at c© m - 
land doth appoint. • tTw^' Ca " 

Secondly, prefcriptions by the law of the holy church, and f cw 33# 3 * 
by the common law, differ in the times of limitation ; and 
therefore prefcriptions and cuftoms of England (hall be tried 
l>y the common law See 20 H. 6. fol 17. 19 E. 3. Jurif- 
di£bion 28- The Bifhop of Winchefter brought a writ of an- 
nuity againft the Archdeacon of Surry, and declared, how 
that he and his anceftors were feifed by the hands of the de- 
fendant by title of prefcription, and the defendant demanded , 
judgment, if the court would hold jurifdittion being between 
fpiritual perfons, &c. Stone, Juftice: be aifured, that upon 
T title of prefcription wc will here hold jurifditiion ; and upon 
that, Wilby Chief Juftice gave the rule, anfwer over : 
upon which it fallows, tint if a Modus dtcimandi, which 
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Ï8 an annual fum fum for tithes by prefcription, comes in de- 
bate between fpiritual perfons, that the fame fhall be tried 
here : for the rule of the book is general, (fcil) upon title of 
prefcription, we will hold jurifdicYton, and that is fortified 
with an aflcveration, know ojfuredly ; as if he fliould fay, that 
it is fo certain, that it is without queftion. 32 E. 3. Jurifd. 
26- There was à Vicar who had only tithes and oblations, 
and an Abbot claimed an annuity or penfion of him by pre- 
sage [41] fcription : and it was adjudged, that the fame * prefcription, 
SeeCarthew 33, although it was betwixt fpiritual perfons, fliould be tried by 
3*- the common law. Vide 22 H. 6. 46 and 47. A prefcription, 

that an Abbot time out of mind had found a Chaplain in his 
chapel to fay divine fervicc, and to minifter facçaments, tried 
at the common law. 

3. See the record of 25 H. 3. cited in the cafe of Modus 
iecimandi before ; and fee Regifter fol. 38, when lands arc 
given in fatisfa&ion and difcharge of tithes. 

4. Sec the ftatute of circumfpeSfe agath^ décima debit*, feu 
tonfueta> which proves that tithes in kind, and a Modus, by 
cuftom, &c. differ. 

5. 8 E. ( 4. 14. and F. N. B. 41 G. a prohibition lieth for 
lands given in difcharge of tithes. 28 H. 3. 97. a. There 
fuit was foe tithes, and a prohibition lieth, and fo abridged 
l>y the book, which of neceffity ought to be upon matter Dt 
modo decimandi, or difcharge. 

6. 7 E. 6. 79. If tithes are fold for money, by the fale the 
things fpiritual are made temporal, and fo in the cafe De modo 
decimandi, 42 E. 3. 12. agrees. 

7* 22 E. 3. 2. flecaufe an appropriation is mist with the 
temporally, (fcil.) the King's letters patent, the fame ought 
to be (hewed how, &c. otherwise of that which is mere tem- 
poral : and fo it is of real compofition, in which the patron 
ought to join. Vide 11 H. 4. 85. Compofition by writing 
that the one (hall have the tithes, and the other (hall have 
money, the fuit fhall be at the common law. 

Secondly, by acts of Parliament. 

1. The faid a£t of circumfpefle ûgatis, which giveth power 
. to the ecclefiaftical Judge to fue for tithes due firft in kind, or 
by cuftom, /. e. Modus decimandi : fo as by authority of that act, 
although that the yearly fum foundeth in the temporally, which 
was paid by cuftom in difcharge of tithes, yet becaufe the fame 
cometh in the place of tithes, and by conftitution, the tithes are 
(hanged into money, and the Parfon hath not any remedy 
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for the fame, which is the Moius decimandi at the cofnmon 
law ; for that caufe the act is clear, that the fame was a doubt 
a.t the common law: and the ftatute of Artkuli Cleri, cap. t. 
If corporal penance be changed in pœnam pecuniariam^ for that • 
pain fuit Jieth in the fpirîrual court : for fee Mich. 8. Hen. 3. 
Rot. 6. in Tbcfaur, A prohibition lieth pro eo quod Rcfior de Prohibition, 
Çbeflerton exigit de Hugone de Logis de certâ portione pro dccimîs Anxe * 8 » * c 
molendinarum ; fo as ît appeareth, it was a doubt before the p^ # *ô. 
fcid ftatute, if fuit lay in the fpiritual court De modo decimandi. Poft. 47* Jfcc 
And by the ftatute of 27 Hen. 8. cap. 20. it is provided and 
enacted, that eveiy of the fubjects of this realm, according to 
the ecclefiaftical laws of the church, and after the laudable 
ufages and cuftoms of the parifh, &c. (hall yield and pay hi9 
tithes, offerings, and other duties: and that for fubftraftion 
. of a,ny of the faid tithes, offerings, or other duties, the Parfon, 
&c. may by due procefs of the King's eccleCaftical laws, con- 
vent the perfon offending before a competent Judge, having 
authority to hear and determine the right of tithes, and alio 
to compel him to yield the duties, /. e. as well Modus dec:-' 
mandiy by laudable ufage or cultom of the parifh, as tithes in 
kind: and with that in effect agrees the ftatute of 32 H 8. 
cap. 7. By the ftatute of 2 E. 6. c. 13. it is enacted, that 
every of the King's fubjects fliall from henceforth, truly and 
juftly, without fraud or guile, divide, &c. and pay all man- 
ner of their predial tithes in their proper kind, as ihey rife 
* and happen in fuch manner and form as they have been of Pag* £42] 
right yielded and paid within 40 years next before the making 
of this act. or of right and cuftom ought to have been paid. 
And after, in the fame act, there is this claufe and provifo, 
Provided always, and be it enacted, that no perfon fliall be 
fued, orotherwife compelled to yield, give, or p;«y any man- 
ner of tithes for any manors, lands, tenements, or heredita- 
ments, which by the laws and ftatutes of this realm, or by 
any privilege or prefcription, are not chargeable with the pay- 
ment of any fuch tithes, or that be difcharged by any compo- 
rtions real. And afterwards, there is another branch in the 
faid act : And be it further enacted, that if any perfon do 
fub (tract or withdraw any manner of tithes, obventiens, pro- 
fits, commodities, or other duties before mentioned (which 
extends to cuffoms of tithing, i.e. Modus decimandi , mention* ' 
ed before in the act, &c ) that then the party fofubftradting, &c. 
may be convented and fued in the King's ecclcfiaftical court, 
&c t And upon the faid branch, which is the negative, that 
.no perfon fliall be fued for any thhes of any lands which 

T 4 an 



The Cafe De Modo Decimandi. Part XIII. 

art not chargeable with the payment of fuch tithes by any lavf, 
ftatute, privilege, prescription, or real compofition. And al- 
ways when an act of Parliament commands or prohibits any 
Court, be it temporal or fpiritual, to do any thing temporal or fpi- 
ritual if the ftatute be not obeyed, a prohibition lieth : as upon 
the ftatute Dcarticulisfuptr Cartas, tap, 4. Quod Communia Pta-' 
tita non unwtur in ^accario ; a prohibition lieth to the court of' 
Exchequer, if the Durons hold a common plea there, as appear* 
Cth in the ! teenier ) 87. b. So upon the ftatute oilVejim. 2. quod 
inquifitior.es qv.x magna funt examination's s non capianiur in patrie ; 
a prohibition lieth to the Jufticcs of Nifi prius. So ufion tqc 
ftatute of Jrticuli juper Cartas, cap. 7. Quod Confi abulariut 
Cafir. Dover, non tcneat plaatum forinfaum quod non tatigh cuf~ 

See Lib. Entr. todiamtufiri, Hegîfter 185. 80 upon the fame ftatute, cap. 3. 

tlon waï'upôn " $&** Stnefcaltus tf Marijcatlus non tentant plaeita de liber tent- 

the ftatute that mtnto, de dfbito $ cothtntiotie, Ê3V. a prohibition lieth 185. 

one (hall not And yet by none of thefc ftatutcs, is any prohibition or Super- 

îTûpon evcry nd f {deas S iven h Y ex P rds wcrc,s of the ftatute. So upon the 

pen.iia*. See ftatutes 13 R. %. cap. 3. 1 5 R. 2. cap. 2. 2 H. 4. cap. II. 

r. N. B. 39. B. by which it is provided, that Admirals do not meddle with 

îhcCowmon a "Y àùng tlonc within the realm, but only with things done 

Pleaj upon the upon the feas, &c. a prohibition lieth to the court of Admi? 

«»t. of Magna ra i t y # So upon the ftatute of Weftm^ 2. cap. 43. againft Hot 

toict'pilwed'' V^ crs and Templars, if they do againft the fame ftaiute t 

inawrito'Prœ- Regift 39. a. So upon the ftatute d: prohibition* regiâ % ne lût- 

cipe in Capite, c \ a£ [ citationcm Epifcopi convenient ad reccgnitionem Jaciend* Vol 

ii not hoîdciTof f acramen ? prafiauda nifi in cajibus matrimonialibus 13 teflamtn* 

the King. 1 tc tariisy a prohibition iieth Regift. 36. b. And fo upon the f 

a Eiiz. t;y. 170, ftatute of 2H. 5. cap. 3. at what time thé libel is g ran table 

tion upon°the l " by l ^ e ^ aw » l ' 1;lt ll ^ c g ralïtc ^ and delivered to the party with- 

ftatute of barren out difficulty, if the ecclcfiaftical Judge, when the caufe which 

j,»n<!, and Peat depends before him is mere ecciefiaftical, denicth the libel* 

i^impw'" a prohibition lieth. becaufe that he doth is againft the ftatute; 

tioo. and yet no prohibition by any exprcfb words is given by the 

t See 11 Co. 6 J, ftatute. And upon the fame fLtute the cafe was in 4 E. 3. 

&c ib,d. 2j Pierce Peckham took letters of adminiibation of the goods 

ofRofe Brown of the Bifhop of London, and afterwards T. 

T- fued to Thomas Archbiii^p of Canterbury, that becaufe 

the faid Rofe Brown had goocis within. his diocefe, he prayed 

lettersofadminiiiralionto becommittedtohim, upon which, the 

Page [4.3] Éilhop granted him letters of adminlllration, and aiterwards *' 

T.T. libelled in thefyiritualcoiirtofihe Archbifhopinthe Arches 

againftPierce Peckham, to whom thelSiihopof London hadcom- 
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mitted letters of ndminiftration to repeal the fame: and Pierce 
Peckham, according to the faid ftatute, prayed a copy of the 
libel exhibited againft him, and could not have it, and there- 
upon he fued a prohibition, and upon that an attachment : 
and there Catefby Serjeant, moved the court,' that a prohibi- 
tion did not lie, for two caufes : i. That the ftatute gives 
that the libel (hall be delivered, but doth not fay that the plea 
in the fpiritual court fliall furceafe by prohibition. 2. The 
ftatute is not intended of matter mere fpiritual, as that càfe 
is, to try the prerogative and the liberty of the Archhifhop of 
Canterbury and the Bifhop of London» in committing of ad- 
minittratiqns. And there Danby Chief Juftice, Tf you will Nott. 
not deliver the libel according to the ftatute, you do wrong, 
which wrong is a temporal matter, and punifhable at the com- 
mon law ; r.nd therefore in this cafe the party (hall have a 
fpecial prohibition out of this court, reciting the matter, and 
the ftatute aforefaid, commanding them to furceafe, until he 
had the copy of the libel delivered unto him : which cafe is a 
ftrongeï cafe than the cafe at bar, for that ftatute is in the af- 
firmative, and the faid aft of 2 E. 6. cap. 13. is in the nega- See 2 Inftv A}*» 
five, fell, tha^t no fuit fliall be for any tithes of any land in *° 6 *4» 
kind where there is Modus decimandi, for that is the efFeft of 
the faid au, as to that point. And always after the faid 
aft, in every term in the whole reigns of ICing Edward. 6. 
Queen Mary, and Queen. Elizabeth, until this day, prohibi- 
tions have been granted in caufâ Modi decimandi, and judg- 
ments given upon many of them, and all the fame without 
queltton made to the contrary. And accordingly all the 
Judges refolved in 7 E. 6. Dyer 79. Et contemporanea expo- 
jfltio eft optrma & fortijjima in hge> W a communs obfervantia non 
eft reddendum^ Ù minime thtitanda funt qua ctrtam babucrunt 
interpretatiomm. 

And as tô the firft objection, that the plea of Modus decs- A Modof tgim 
mnndi is but acceffary to the right of tithes ; it was refolved, tinguilhet tithes 
that the fame was of no force, for three caufe$. w ind# 

I. In this cafe, admitting that there is a Modus decimandi, Ani ***3> J 4>* • 
then by the cuftom, and by the aft of 2 E. 6. and the other 
afts, the tithes in kind* are extinft and difcharged ; for one 
and the fame land canndtbefubjeft to two manner of tithes, but . 
the Modui dicimandi is all the tithe with which the land is charge- 
able : as If a horfe or other thing valuable be given in fatis- 
faftion of the duty, the duty is extinft and gone : and it 
ftinll be intended, that the Modus dtcimandi began at the 
firft by real compofition, by which the lands were difcharged 
pi the tithes, and a yearly fum in fetisfaftion of them af- 
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figned to the Parfon, &c. So as in .this cafe there is neither 
principal or accefiary, but an identity of the fame thing. 

2. The ftatute of 2 E. 6. being a prohibition in itfelf, and 
that in the negative, if the eccledaftical Judge doth againft it, 
a prohibition lieth, as it appeareth clearly before. 

3. Although that the rule be, general, yet it appeareth by 
the Regifter itfelf, that a Modus decimandi is out of it ; for 
there is a prohibition in caufâ Modi aecimand when Jauds 
are given in fatisfadion of the tithes. . 

As to the fécond objeftion, it was anfwered and refolded, 
that that was from, or out of the queftion ; îoxjiatus quefiitnis 

^ % t € f+^J non e/l;* dtliberativvs fed judicially not what was fit and con- 
venient, but what the law is : and yet it was faid, it {hall be 
more inconvenient to have an ecclefiaftical Judge, who is not 
1 fworn to do juftice, to give fentence in a cafe between a man 
of the clergy and a layman, than for twelve men fworn to 
give their verdiâ upon hearing of witnefies viva voct, before 
an indifferent Judge, who is fworn to do right and juftice to 
both parties : but convenient or inconvenient is not the quef- 
IJJI tion : alfo they have in the fpiritual court fuch infinite excep- 

tions to witnefies, that it is at the will of the Judge with which 
party heihall give his fentence. 

'As to the third objection, it was anfwered and refoived. 
Firft, that fatiifaflio pecuniaria of itfelf is temporal : but for- 
afmuch as the Parfon hath not remedy pro Modo dcà* 
tnandi at the common law, the Parfon by force of the 
aft cited before might fue pro Modo decimandi in the 
ecclefiaftical court : but that doth not prove, that if he 
« fueth for tithes in kind, which are utterly extind, and the 
land difcharged of them, that upon the plea De m*<kdtdmandi 
a prohibition (liquid not lie, for that without all queftion it ap- 
peareth by all that which before hath been faid, that a prohi- 
bition doth lie. See alfo 12 H. 7. 24. b. Where the origi- 
nal caufc is the fpiritual, and they proceed upon a temporal» 
a prohibition lieth. See 39 E. 3. 22 £• 4. Confutation, tbat 
right of tithes which is merely ecclefiaftjcaj, yet if tbq quçf- 
tion arifeth of the limits of a parifh, a prohibition lieth \ ?ml 
Ibis cafe of the limits of aparifli was granted by the Lord Chan- 
cellor, and not denied by the other fide* 

A»*» 14, 38. As to the fourth objeâion t that an averment is taken of the 
refufal of the plea De tnodo decimandi ; it was anfwered and 
refoived, that the fame is of no force for divers caufes. 

1. It 



fart IIII. and of Prohibitions, debated, &c. 

I. It isonly'to in force the contempt. 

2., If the fpiritual Court ought to have the trial De modo de- See the Proem 
iimandiy then the refufal of acceptance of fuch a pica fhould to Gibfdu't Co- 
givecaufc of appeal, and not of prohibition : as if an excom- d c "^ ' l ** 
munication, divorce, herefy, fimony, &c. be pleaded there, 735. ' 
and the plea refufed, the fame gives no caufe of prohibition: Nation's cier- 
as, if they deny any plea, a mere fpiritual appeal, and no f^',^ i^ 
prohibition lieth. |»6. ' 

3. From the beginning of the law, no iflue was ever taken 
upon the refufal of the pica in Caufâ Modi decimandi^ nor any 
confutation ever granted to them, becaufe they did not re- 
fufe, but allowed the plea. 

4. The refufal is no part of the matter iffuable or material 
in the plea j for the fame is no part of the fuggeftion which 
only is the fubftance of the plea x and therefore the Modus de- 
cimandi is proved by two witneflès, according to the ftatute 
of 2 E. 6. cap. 13. and not the refufal ; which proveth, that 
the Modus decimandi is only the matter of the fuggeftion, and 
not the refufal. 

5. All the faid five matters of difcharge of tithes mention- 
ed in the faid branch of the aft of 2 £• 6. being contained 
within a fuggeftion, ought to be proved by two witnefies, and 
fo have been always from the time of the making of the faid ' 
aô ; and therefore the ftatute of 2 E. 6. clearly intended, 
that prohibitions fhould be granted in fuch caufes. 

6. Although that they would allow bona fide de Modo âui- 
martdi, without refufal, yet if the Parfon fueth there for tithe» 
in kind, when the Modus is proved, the fame being exprefly 
prohibited by the * adt of 2 E. 6. a prohibition lieth, although Page, £45] 
the Modus be fpiritual, as appeureth by the faid book of 4 E. 

4. 77. and other the cafes aforefaid. 

And afterwards, in the third day of debate of this cafe Third day's 
before his gracious Majefty, Dr Bennet and Dr. Martin had dcbito - . 
refer ved divers confultations granted in caujâ Modi decimandi^ 
thinking that thole would make a great impreflion in the opi- 
nion of the King: and thereupon they faid, that confulta- 
tions were the judgments of courts had upon deliberation, 
whereas prohibitions were only granted upon furmifes : and 
they (hewed four precedents : 

One, where three jointly fued a prohibition in the cafe of 
Modi decimandi, and the confutation faith, pro eo quod fug je/~ 
tio mater iaquein eadem contenta minus fufficiens in lege exijiity isc. 
' 2. Another in caufâ Modi decimandi^ to be paid to the Par- 
fon or Vicar. 

3. Where 



The Cafe De Modo Decimandi. Tart XIII. 

3. Where the Parfon fued for tithes in kind, and the de- 
fendant alledged Modus decimandi to be paid to the Vicar. 

The fourth, where the Parfon libelled for tithe-wool, anà 
the defendant alleged a cuflom, to reap corn, and to make it 
ïnto (heaves, and to fet forth the tenth fheaf at his charges, 
and likewife of hay, to fever it from the nine cocks at his 
charge, in full fatisfa&ion of tithes of the corn, hay, and 
wool. 

To which I anfwered, and humbly deGred the King's Ma- 
jefty to cbferve that thefe have been referved for the laft, and 
. centre point of tfceir proof: and by them your Majefty (hall 
obferve thefe things : 

i. That the King's courts do them juflice, when with their 
confeiences and oaths they can- 

2. That all the faid cafes are clear in the judgment of thofe 
who are learned in the laws, that confultation ought by the 
law to be 'granted. 

For as unto the firft precedent, the cafe upon their own 
fhewingappeareth to be, three perfons joined in one prohibi- 
tion for three feveral parcels of land, each of which had a fe- 
veral manner of tithing; and for that caufe they could not 
join, when their imercfts were feveral ; and therefore a con- 
futation was granted. 

As to the fécond precedent, the manner of tithing wa9 al- 
leged to be paid to the Parfon or Vicar, which was altogether 
uncertain. 

As to the third precedent, the Modus never came in de- 
bate, but whether the tithes dfd belong to the Parfon or Vicar? 
Which being betwixt two fpiritu'al perfons, the ecclefiaftical 
court mail have jurifdiûion : and therewith agreeth 38 E. 3. 
6. cited before by Bacon : and alfo there the Piior was of the 
order of the Ciftertians ; for if the tithes originally belonged 
to the Parlbn, any recompence for them fliall not bar the 
Parfon. 

As to the laft precedent, the fame was upon the matter of a 
cuftom of Modus decimandi for wool : for to pay the tithe of 
corn or hay in kind, in fatisfa£tion of com, hay, and wool, 
cannot J>c a fatisfa&ion for the wool, for the other two were 
due of common right ; and all this appeareth in the confuta- 
tions themfelves, which they (hew, but under ftand not. To 
which the Bifhop of London faid, that the words of the con- 
fultation were, Sluod fuggeftië prad* materiaque in eadem con- 
- tenta minus fofficiens in lege exiftity &c. fo as materia cannot be 
referred to form, and therefore it ought to extend to the A&- 
dus deamandi. 

* To 



Part XIII. and of Prohibitions, debated, &c. 

* To which I anfwered, that , when the matter is infuffi- Page [463 
ciently or uncertainly alleged, the matter itfelf faileth j for 
matter ought to be alleged m a good fentence : and although 
the matter be in truth fufficient, yet if it were inefficiently 
alleged, the plea wanteth matter. And the Lord Treafurer . 
faid openly tothem, that he admired that they would allege, 
fuch things which made more againftthem than anything which 
had been faid. And when the King relied upon the faid pro- 
hibition in the Rcgifler, when land is given in difchargc of 
tithes, the Lord Chancellor faid, that that was not like to this ' 
cafe; for there, by the gift of the land in difcharge of tithes, 
the tithes were actually difcharged : but in the cafe De modi Gib ^ foI1,| Co<!e * 
decimandi, an annual fum is paid for the tithes, and the land WatVoa'sCier- 
remaios charged with the tithes, but ought to be difcharged gy^o 552 to 
by pica De modo dec'imandi : all which was utterly denied by ***• 
©îe ; for the land was as abfolutely difcharged of the tithes in N 
cqfu de modo decimandi^ when an annual fum ought to be paid, ■ * 
as where land is given : for all the records and precedents of 
prohibitions in fuch cafes are, that fuch a fum had been al- 
ways, &c paid in plenam contentât ionem, fat'nfûttionem &f exone- . 
rationem omnium & fingularum decimarum^ 13 e. And although 
that the fum be. not paid, yet the Parfon cannot fue for tithes 
in kind, but for the money : for, as it hath been faid before, 
the cuftom and the faid a£ts of Parliament (where there is a 
lawful manner of tithing) hath difcharged the lands from 
tithes in kind, and prohibited, that no fuit fliall be for them. 
And although that now (as it hath been faid) the Parfons, 
&c. may fue in the fpiritual court Pro modo decimandi, yet 
without queftion, at the fir ft, the annual payment of money 
was as temporal, as annual profits of lands were: all which 
the King heard with much patience. And the Lord Chan* 
cellor aufwered not to that which I anfwered him in, Sec. 

And after that his mod excellent Majefty, with all his 
Council, had for three days together heard the allegations on 
both fides, he faid that he would maintain the law of England, 
and that his Judges fhould have as great refpe£t from all his 
ftibjedts as their predeceflbrs had had : and for the matter, he 
faid, that for any thing that had been faid on the part of the 
clergy, that he was not fatisfied: and advifed us his Judges 
to confer amongft ourfelves, and that nothing be encroached 
upon the ecclefiaflical jurifdi&ion, and that they- keep them- 
felves within their lawful jurifdiclion, without unjufl vexation 
and moleftation done to his fubjects, and without delay or 
hindering of juftice. And this was the end of thefe three days * 

confutations. 

And 
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The Cafe De MoOoDecimandi, &c. Part Xllt. 

And note, that Dr. Bcnnet in his difcourfe inveighed much 
againft (he opinion in 8 E. 4. 14. and in my Reports irk 
Wright's cafe, that the ecclefiaftical Judge would not allow a 
Modus decimandi ; and faid, that thai was the myftery of ini- 
quity, and that they would allow It. And the King afked, 
for what caufe it was fo faid in the faid books I To which I 
anfwered, that it appeared in Lin wood f who was Dean of 
the Arches, and of fo profound knowledge in the canon aqd 
civil law, arid who wrote in the reign or King Henry VI. a 
little before the faid cafe in 8 £. 4. in his title Dedecimis % cap. 
Quoniam propter •, &c. foL 139. b, S^uod décima folvantur y 
(Sfr. abfque ulla diminutione : and in the Glo'fs it is faid, £tuod 
eonfuetudo de non dtcimando, aut de non bene decimando non valet. 
And that being written by a great canonift of England, was 
the caufe of the faid faying in 8 £.4. that they would not al- 
low the faid plea De modo decimandi \ for always the Modus • 
decimandi is Icfs in value than the tithes in fpecic, and then the 
fame is againft their canon 5 £>uod décima Jolvantur abfque di- 
minutione, et quod confuetudo de non plcne decimando non valet. 
And it feemed to the King, that that book was a good caufe 
for them in the time of King Edward IV. to lay, as they bad 
faid ; but I faid, that I did not rely upon that, but upon the 
grounds aforefaid,. (fciL) the common law, ftatute laws, and 
the continual and infinite judgments and judicial proceedings; 
and that if any canon or conftitution be againft the fame, 
fuch canon and conftitution, &c. is void by the ftatute of 25 
H. 8. c. 19. which fee and note: for all canons, conftitu- 
tions, &c. againft the prerogative of the King, the common 
laws, ftatutes, or cuftoms of the realm, are void. 

Laftly, the King faid, that the high commiffiori ought not 
to meddle with any thing but that which is enormous and ex- 
orbitant, and cannot permit the ordinary procefs of the eccle- 
fiaftical law ; and which the fame law cannot punifti. And 
that was the caufe of the inftitution of the fame commiffion, 
and therefore, although every offence, ex vi termini, is en- 
ormous, yet in the ftatute it is to be intended of fuch an of* 
fence, as is extra omnem nor mam % as berefy, fchifm, inceft, 
and the like great offences ; for the King faid, that it was not 
reafon that the high commiffion fhould have conufance of 
common offences, but to leave them to ordinaries, fciL be- 
caufe that the party cannot have an appeal in cafe the high 
commiffion (hall determine of it. And the King thought 
that two high commiffions, for either province oncj fliould 
be fufficicnt for all England, and no more» 
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(16) Bedell and Sherman's Cafe/ 

Mich. 39 & 40 Elizabeth. 
In the King's Bench- 



MICH. 39 & 40 Eliz. which it entered Mich. 40 Eliz. Subftraaio* of 
in the Common Pleas, Rot. 699. Cantabr. the cafe »th«. 
was this 5 Robert Bedell, Gent, and Sarah his wife,, farmers G » fo £ , S î" 
of the reftorv of Litlington in the county of Cambridge, lÂte*»* 
brought an action of debt againft John Sherman, in the cuf- 
todyof the Marfhal of the Marlhalfea, and demanded 550I. 
and declared, that the Matter and Fellows of Clare-hall in 
Cambridge, were feifed of the faid rcÛory in fee, in right of 
the faid college, and in June 10, 519 El, by indenture demifed . 
to Chriftopher,Phefant the faid rcâory for twenty-one year?, 
rendering 17 1. 15s. 5d. and referving rent-corn according 
tp the ftatute, &c. which rent was the ancient rent, who en- 
tered into the faid reftory, and was pofleffed, and affigned all 
his intcreft thereof to one Matthew Batt, who made his laft 
will and teftament, and made Sarah his wife his executrix, 
and died ; Sarah proved the will, and entered, and was there- 
of poflefied as executrix, and took to hufband the faid Robert 
Bedell, by force whereof, they in the right of the faid Sarah 
entered, and were pofleflfed thereof; and that the defendant 
was then tenant, and feifed for his life of 300 acres of arable 
lands in Litlington aforcfaid, which ought to pay tithes to the 
Reftor of Litlington ; and in anno 38 El, the defendant gram 
feminavit 200 ' acres, parcel, See.' And that the tithes of the 
fame did amount to 150 1, and that the defendant did not 
divide nor fet forth the fame from the nine parts, but 
took and carried them away, againft the form and effe& 
* of the ftatute of 2 E. 6, &c. And the defendant pleaded Page [48! 
nihil dibct, and the jury found that the defendant did owe 
55I. and to the rcfidue they found nihil Met, &c. and in 
arreft of judgment, divers matters wece moved. 

7 1. Thai 



John Bailie's Cafe. Part XUL 

I. That grand fiwinat'a is too general and'uncertain, but it 

ought to be exprefled with what kind of corn the fame was 

fowed. 

Antea «4. 2. It was moved, if the Parfon ought to have the treble 

a Dan?. *2 3^ value, the forfeiture being by exprefs words limited to none 

by the act, or that the fame did belong to the Queen.- 

3. If the fame did belong to the Parfon, if he ought to fue 
for the fame in thq ecclefiaftical court, or in the King's tem- 
poral court. 

4. If the hufband and wife (hould join in the action, or 
the hulband ajone (hould have the adtioii, and upon folemn 
argument at the bar and at the bench» the judgment was af- 
firmed. 



(17) John Bailie's Cafe* 

Trin* 7 Jac. 1. 
In the Court of Wards* 



Diemchufitcx- TT was found by writ of Diem tlaufit extremum> that thd 
IrezDuz»; JL faid John Bailie was fcifed of a mcfiWge or tenement, 

SCo°i68*" and of and in the fourth part of one acre of land, late parcel 
of the demefne lands of the manor of Newton, in thç county 
of Hereford, in his demefne as of fee, and found the oilier 
points of the writ, and it was holden by the two Chief Jus- 
tices, and the Chief Baron. 
x ftiUt. 169. *• That mejjuagium^ vel tenementutn^ is uncertain ; for /w- 

mentum is nornen colieftivum y and may contain lapd, or any 
thing which is holden. 
Pçft. 50, 71. 2. It was holden, that it was, void for the whole, becaufe 

* that no town is mentioned in the office where the mefluage or 
tenement, or the fourth part of the acre lieth ; and from the 
vifne of the manor upon a traverfe none can come* becaufe it 
is not affirmed by the office, that they are parcel of the ma- 
nor, but nuper parcel of the manor, which implieth, that now 
3 Co. 168. they are not, and it was boldcn by them, that no Mtlim in<* 
Poft. 7a. quirendum lhall iffuc forth, becaufe that ibe whole office is un- 

certain and void» 

(18) Covenant* 
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(*8) Covenants to Uses* 

Tri*. 7 jac. i. 
In the Court of Ward*. 

I HE Attorney of thé cobrt of Wards moved the two 4 fcM. tjj. 
Chief Juftices and Chief Baron in this cafe, that a man * **■ *7J * 
of lands in fee fimple, covenants for the advancement ? 7 vent. 137, 
of his fota, and of his name, and blood, and poller ity, that i;8, *c s ./ 
lie will ftand feifedof them, to the ufe of himfelf fot the °- tt(e8 - V & 
term of his life, and after to the ûfc of his eldeft fon, and to pariiamwt 5 ' 
fticb a woman which be (hall marry, and to the heirs males of Cifcs 104. 
the body of thfe foh, and afterwards the father dieth, and af- 
ter the ion taketh a wife and dieth \ if the wife (hall take art 
eftate for life, and the doubt was, becaufe the \Hfe of the 
fdn was hot within the confederations, and the ufe was limit- 
ed to one who was capable, fJL the fon* and to another who 
was not capable, and therefore the fori fiiould take an eftate 
ill tail executed. But it was refolded by the faid two Chief 
Juftices and Chief * Baron, that the wife fiiould take well j^gt [4 jj 
enough; and as to the fir ft reaibn, they rcfolved, that the 
wife was within the confideration, for the confideration was 
for the advancement of his pofterity ; and without a wife, 
the fon cannot have pofterity : alfo when the wife of the fon 
Is fufe of a jointure, the famé is for the advancement of the 
fon, for thereby he (hall have the better marriage. And as tô 
the fécond, it Was refolved, that the eftate ôf the fon (hall 
fupport the life to the defendant ; and when the contingent 
happeneth, the eftate of the fon (hall be changed according 
to the limitation, fcil. to the fon and the woman, and thé 
heirs of the boHy of the fob : and fo it was refdlved in tht 
King's Bench by Popham Chief Juftice, and the whole 
court of the King's Bench, in the reign of Qgeen Elizabeth, 
in Sheffield's cafe, for both points* 

Vox,. VIL V (19) SfARY't 



PartXIlK 



• ■(19) SP-AR Y 's Cafa 

Trin. T.Jac. I* 
In the Court of Wards* 

oser. Mefne TTOHNSPARY frifed in fee In the right ; of Vis wife of 

Prc6t,, t,dein- J , aiuls hoIdcn of t h c cf(nvn u r knightVfervice, had iffue 

3lnft.xt6. by her, and 22 Dcccmb. *«** 9 Ehz, aliened to E4«ard 

4 Inft. 196,197, L or j Seafford ; the wife died, the i flue of full age, the lands 

4*Ço*st' * C7 continue in the hands of the alienee, or his afftgns ; and tea 

7 Co. 11, ye.îrs after the death of the father, and twelve years after the 

s Co. i)3« . t i ca th oMbe mother, office is found, 7 Joftbi* finding all thç 

i<? wu. 1*4,115. fp ec j a j maUt . r a fter the deaih of the mother: thequeihon was, 

whether the mefnc profits are to be anfwered to the King? 

And it Was refdlved by the faid two Chief Juftices and thç 

Chief Baron, that the King fliould not have the roefae profits, 

becaufe that the alienee was in by title ; and. until entry the* 

» heir hath no remedy for the mcfne profits, but that the King 

might fcife and make a livery, becaufe that the entry of the 

heir is, lawful by the the lUtute of 32 H. 8. 
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(20) The Earl of Cumberland's Cafe. 

Tri#. .7 Jac. %.. 

office. &f. - " In the Court of Wards^ 

3 li.il 216» 

4 Iqft. J96, I97, 

soo. y % T wag found br force of a Mandamus, at Kendal tit- ttie 

^Co.r?94 & . •-* counl y of Weftmoreland, the f twenty-firft of Dectnt- 
3 Co^i^/e*. ber^ 6 Jaccbi J?*£/j, that George Earl of Cumberland* long 
6 Co.; 6. before his death, was feifed In tail to him and to 

9 t.o. 164, 165, l j lc ^ e j rs ma j eg of his body, of thccaftles and manors of Brow- 
gcô.iifi, M2 . ham, Appleby, &c. the remainder to Sir Ingram Clifford, 
ieCo.8o,si,&c. with 



PartXIIf. In the Court of, Wards. 

with divers remainders over in tail ; the* remainder to the 
right heirs of Henry Earl of Cumberland, /ather of the faid 
George; and that the faidGeçrge, Earl, i'o feifed by fine and 
recovery, conveyed them to the ufe of himfelf and Margaret 
his wife for their lives, for the jointure of the faid Margaret ) 
and afterwards to the heirs males of tht body of George Earl 
of Cumberland, and for want of fuch iflue, to the ufe of 
Francis /now Earl of Cumberland, and to the heirs males of 
his body begotten \ and for want of fuch iflue, to the ufe of 
the right heirs of the faid George ; and afterwards, by .an- 
other indenture, convoyed the fee firaple to Francis,. Earl ; by 
force of which, and of • the ftatute of »ufes they were feîfed Page [30Q 
accordingly : and afterwards, 30 Oflob. anno 3 Jacobiy the 
faid George Earl of Cumberland died without heir male of 
his body lawfully begotten : and iurther found, that Marga- 
ret, Countcfs or Cumberland, that now is, was alive» and 
took the profits of the premifes from the death o*f the faid • 
George Lart of Cumberland, until the taking of that inquiC* 
tiun ; and further found the other points of the writ. 

And firft it was objected, that here was no dying feiftd Vide poft. 74, 
found by office, and therefore the office (hall be inefficient : tttt * * 8 ' 
but as to that, it was anfwered and refolved, that by this of- 
fice the King was not inthled by the common law, .for then a v 
dying feifed, or at leafta dying (lei fin) the day of his death 
was neceflary -, but this office is to be maintained upon the 
ftatitfes of 32 & 34 H. 8. by force of which no dying feifed it Stat. y% H l.cr. 
requifitç, but rather the contrary, fcil. if the land be (as this f 34 " 8 c * *' 

? • \ ' j l t * J * 1 r - r\ 1- Sec * Co. 03,94, 

cafe is) conveyed to the wife, &c And fo it was refolved 111 ^ * 
Vincent's cafe, anno 23 Eliz. where all the lands holden in 
capitis was conveyed to the younger fon, and yet the eldeft 
fon was in ward, notwithftanding that nothing defcended. 

The fécond objection was, It doth not appear that the ef- 
tare of the wife continued in her until the death of tbe Earl, 
for the hufband and wife had aliened the fame to another; 
and their no printer fcifin (ball be, as it is agreed in Ding* 
ham's cafe. 

As to that, it was anfwered and refolved, that the office 
was fufficient prima facit for the King, becaufc it is a thing 
collateral, and no point of the writ ; and if any fuch aliena- 
tion be (which (hall not be intended) then the fame (hall 
come in of the other part of the alienee by a Afonftrans de 
droit ; and the cafe at bar is a (Ironger cafe, becaufe it it 
found, that the faid Coumefs took the profits of the premifes J** ^* * 0, $* 
from the death of George the Earl, until the finding of the ^c©. 1 ^ *c 
office» 7 Co. 10,** 

U % (21) WlLLtfl 
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(zi) W I L L S's Cafe. \ 

Trin* 7 jfc*. i. • .. 4 

In the Court of Wards* . 

Wet. TJTENRY WILLS, bong fcifed of the fourth part of the 

i Co. lai, 117, Jlj^ manor of Wry land in tec county, of Devon* hotdepof 

»^C6. 5?» $*• Queen Elizabeth in focoge-tenure in capita of the faid fourth 

6 Co 64'. parc enfeoffed Zachary lrtfh ftnd others, and their heir?» to 

7 Co. t}& 14. 4mî lrt |g c f rac fojd Henry for the term of hie life, amUftetw 
Jul U 5éf ' wards to the ufeof Tho. Wilis his fccond fon in tail | and at 

terwardsto the ufeof R>ich VV ifls his youngeftfonin tail; aodfar 
default of fuch iffue, to the life of the right heir* of the faid 
•Henry ; and afterward the faid Henry fo feifed a& abovtfaid 
died thereof feifed, William Wills being his foïjand h*ir of 
full age ? Thomas the fécond ion emerod as into. his. remain- 
der : allahis matter is found by office, and the queftioti was» , 
if the King ought to Jiavc primer feiGn in this wfe, -aed* that | 
livery or oufter U main fhall be fued in this cat by the ftaturcs 
of 32 and 34. H. 8. And it was refolved by the two Chief 
Jufticesand the Chief Baron, that not ; if in this çafe by the 
common law no H very or tujitr le main (hall be fued ; and that 
was agreed by them all by the experience and courfe of the 
— . . court Sec 21 Eliz. Dyer, 362. If tenant in fbcage dicth 
™S C 15 l J fcifed in • pofleflion, his heir within the age of fourteen 
years, he fhall not fue livery, but fhall have an Oufter le main, 
una cum exhibits \ but otherwife it is, if the heir be of the 
dge of fourteen -years which is his full age for focagc $ and 
therewith agreeth 4 Eliz. Dyer 213* 

And two precedents were (hewed, which were decreed in 
the fame court by the advice of the Juflices affiliants to the 
court. 

One in Trinity term, 16 Elizabeth, Thomas Stàvely 
the father enfeoffed William Strelly, and Thomas Law of 

the 
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the manor of Ryndly in the county of Nottingham, upo$ 
condition that they re-enfeoff the feoffor and his wife for their 
lives, the remainder to Thomas Stavely fon and heir appa- 
rent of the feoffor ia fee, which manor was holdcn of Queen 
Elizabeth in focagc in copitt : and upon cop fi deration of the 
faving jn the ftatute of 32 H. 8. next after the claufe con- 
cerning tenure in focage in chief, it was refolved, that no li- 
very or Oujter U main fliould be fued in fuch cafe, and the 
reafQn was, becaufe that the* precedent claufe giveth liberty 
to hhta who holdeth in focagé in chief» to mike dilpoEtion of 
it, either by au executed, or by will at his free will and plea- 
sure : and before the faid aft, no livery or Oufter U main 
fliould be fued in fuch cafe : and the words of the faving arc, 
laving, &c to the King, &c. all his right, &c. of primer feifin 
and relief, &c. for tenure in focage, or of the nature of tenure in 
focage in chief, as heretofore hath been nfedandactuftomed: but 
there was no ufe or cuftom before the aft, that the King fhould 
have any primer feifin or relief in fuch cafe : and the words 
fubfequent in the faid faving depend upon the former vtt>nb, 
and do not give any primer feifin or relief where none was 
before. 

4 Another precedent was in Pafch. 37 Eliz. in the Book of 
Orders, fol. 444. where tfiecafe was, that William Allct was 
tfeifed of certain lands in Pitfey called Lundfcy, holdcn of the 
Queen in focage in chief, and by deed covenanted to (land 
feiied to the ofe of his wife for life, and afterwards to the ufe 
of Richard- his younger foil in fee, and died, his heir of full 
age ; and all thai was found by office, and it was refolved, 
mtfuprai that no H very or Qujltr le main fliould he fued in 
-that *afe \ but the doubt in the cafe at bar was, becaufe that, 
'Henry the feoffor bad a reverfion in fee, which defcended to 
the faid IViHiam his eldeft fon. 
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(22) The Cafe of the Admiralty. 

Trin. anno 7 Jac> 1. 

•Admiralty A BILL was preferred in the Star-chamber again ft Sir . 

| C c! lîidi* "* -TV Richard Hawkins, Vice-admjral of the county of De- 
* Co. 93. von » an ^ i* charged, thaft one William Hull and others were 

jo Co. 115,117. notorious pirates upon the high fas, and (hewed in certain» 
5 Co. a. w b at p; raC y t j, e y h ac i committed : the laid. Sir Richard Haw- 

kins knowing the l^me, did them receive, abet and comfort 
1 within the body of the county, and for bribes and rewards . 

fuflercd them to be difcharged. And what offence that was, 
the court referred to the confideration of the two Chfef Juf- 
ticcs, and the Chief Baron, who heard counfel of both fides 
divers days at Serjeants Inu. . 
t«C«. 119. And firft, it was by them refblved, that by the common • 

law the Admirals ought not to meddle with any thing done 
within the realm, but only with things done upon the fea ; 
Page [52] an 4 tniit a PP carctn fully by # the ftatute of 13 R, 2. cap, 5. 
by which itappeareth, that inch was the common law in the 
. time of King Edward the third, and therewith agreeth the 
ftatute of 2 Hen 4 cap. u. and the ftatute of 15 Hen. 4. 
cap. 13. That becaufe the Admirals and their deputies in- 
croach to themfelve* divers jurifdiâions and franchifes more 
than they ought to have, Be it enafted, that all contrails, 
plea.«, and complaints, and all other things arifing within the 
bodies of the counties as well by land as by water, as alio 
cf wreck of the fea, the Admiral court fhall not have 
, any conufance, power, or jurifdidion, &c. Neverthe- 
Jefs of the death of a man, and 'of mayhem done in 
great fhips, being in the main ftream of great rivers, 
only below the bridges ni^h to the fea, and not in o- 
8 thcr 
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tVier places of the fame rivers ; and toarrcft (hips in thegrc^ 
ilotes for the great voyage of the King and of his realm : and 
by the ftat. of 1 Hen. 5. cap. 6. th< Admirals of the King of 
England have done and ufed reafonab'y, according to the an- ' 
cient law and cuftom, upon the main fea. See the ftatute of 
5 Eliz. cap. 5. And all this appeareth to be by the common 
aw ; and with that agreeth Stamford, fol. 51. And if a man 
be killed or flayed "within the arms of the fea,. where a man 
nftay lee from one part of the land to the other, the Coroner 
(hall inquire of it, and not the Admiral, becaufe that the 
Country may well know it: and he voucheth # Ed. 2. Coron. , 
399. to faith Stamford, the fame proves that by the common 
law before the ftatute of 2 H. 4. cap. 11. the Admiral fh?tll 
liot have jurifdiftion unlefs upon the high tea. See Plo*u 
Com. 37. 6. If the Marfhal holdeth plea out of the verge of 
the Admiral vvithin the body of the county^ the fame is void, 
See 2 R.3. 12- joH. 6. 6. byPrifoc 

2. Tt wasrefolved, that the Lid ftatutès are to be intended 
qf a power to hold plea, and not of a power to award execu-, 
tion, JciL De jurifdifiione tenendt piaciii ; non de jui ifdiftion* 
gxequendi; for notwithftanding the faid ftatutes, the Judge oî 
the Admiralty may do execution within the body of the 
county ; and therefore In 19 Hem 6. 7. the cafe was, W. T. 
at Southwark affirmed a plaint of trefpafs in the court of Ad- V 
miralty before the Steward of the Earl of Huntingdon againft 
J. B. of a trefpafs done upon the high fea, upon which ulued 
a citation to cite the faid J. B. to appear before the Steward 
afore fa id at the cçmmon day then next enfuirig* dirc£ted to . 
P. who ferved the faid citation; at which day the faid J B. 
made default: and the ufage of the court is, that if the de* , 
fendant maketh default, hè (hall be amerced by the difcretion 
of the Steward, to the ufe of the plaintiff: to which J. B. for 
his default aforefaid, was amerced to twenty marks $ where- 
upon command was made to the faid P. as Minifter of , 
the court aforefaid, to take the goods of the faid J. B. . 
to make agreement with the beforefaid W. T. by forqp 
of which he for the faid twenty marks took five cows» 
and an nundred fheep, in execution for the money a* 
forefaid, in the county of Leicefter. And there it , 
is holden by Newton, and the whole court, that the 
ftatutes rcftrain the power of the court of Admi-. 

U 4 .. rajty 
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fglry to, liojd pic* of a thing dene within tkc body o£ the 
wbunty, but they do qot reftram the execution of the fame 
court to be fcrved upon the Jau4 : for it may be that the partj 
hath not any thing upon the fca> ancj then it is reafcua ta 
h^ve it upon the land : and if fuch a defendant have nothing 
Wherewithal to raajce agreement» they of the court. have power 
to take the body of fuch, a defendant- upon the land in exe- 
cution. 
Page Ê5jJ * 'In which cafe thefc points tfere obferyed : 

I. Although that the court of Admiralty» not a court o{ 

record» becaufe they proceed there according to the civil law» 

(fee Brook; Erçor, 77* ace.) yet by cuftom of the couit they 

may amerce the defendant for bis default by their dtfcretton# 

4 2. That they may make execution for the fame of the goods 

çf the defendant in arpon cmitatûs : and if he hath not good*^ 

then they may arreft die body of the '.defendant within the 

body of the county. 

j|ee thl^poUt But the great qucftion between, them was, If a man com- 

D^r^percurtim lllltte ^ pi/acy upon the fea, and one knowing thereof, re* 

whichuomtoed ceiveth aqct cfypafprteth the defendant . within the body of the 

out of the print- county; if the Adnyiral and other the jCcromiffioners, by 

* *!"*• force of the aâ oJF 2S H. 8. cap. 16. may prpceed by mdiâ* 

ment and conviction aeainft the receiver and abetter* inaf» 

much as -the offence of the aççe&iry hath bis beginning wkh^ 

in the body of the county ?.*'*'* 

And it was tcfolved by them, that fuch a receiver and 
abettor by the common law could qôt be indicated ôr.coniîâ- 
ed f becaufe that the common law cannot take conusance t)£ 
the orisiijai offence, becaufe that is done out of Up jurifdic* 
tfon of the common law,: and by confequenoe, «here the 
common law cannot punifh the principal, the fame fliail not 
punifh any one as acceflary to (Such a principal.' And there» 
fore Coke, Chief Jufticc reported to them a qafe which was m 
Suffolk in ann* 28 Elite, where Butler and ot^eis upon the 
fea, next to the town of Layftoft, in Suffolk, robbed fivers 
of the Queen s fubjeâs, and (poiicd them of their goods» 
which goods they brought into Norfolk ; aad there they were 
apprehended, and there brought before me, then a Juiticetrf 
the Peace within the fame county, whom I examined 1 andia 
the end they confefièd a cruel and barbarous piracy, and chat ; . 
"■ thofe goods which then they bad with them» were part of 
the goods which they had robbed 60m the Queen's fub- 
je£b upon the high fea -: and I was of opinion» that m 
that cafe it could not be felony pontfbable by the comma* 
law» becaufe that the original aft» (fctL) the taking -of 

- >' • "" fen 
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the» was not any offence whereof *he common law take* ^j TJj?<£** 
knowledge ; and'by confeqnence, the bringing of them into {^ViLaÏT 
a cpunty could not make the fame felony puniihable by oor oâtfeUxlu- 
l^\y: and it is not like t where one* ftealeth good! 'in one gW, whtieby th« 
county, and brings them into another, there he may be inw JJSJ^jJJJ 1 
diâed of felony in any of the counties, becaufe that the ori* potca hit fuh* 
giiKrl a£k was. felony, whereof the common law taketh know- i*&* h ffi » **• 
ledge : and yet notwithftanding I committed them to the JJiJjjJ^r 
gaol, until the coming of die Juftiees of Affiles. ' And at tht which <o&« * 7 
nest afiifes die opinion of Wray Chief Juftice, and Periam •■* *■■*!■• 
Juttice of Affife* was, that forafmuch as- the common law ^J^j£** 
doth not take notice of the original offence, the bringing of than « tfct 
the goods ftolen upon. the lea into a county, did not make the fc»di «rf ti ^l 
fame punifhable at the comnonkw^ and thereupon the; ffijffijjj 1 jf^ 
were committed to Sir Robert Southwell, then Vice* Admiral «tre originally 
of the faid counties: .and this in effeâ agrees with LacVs theK«|'«de* 
çafe, which fee in my Reports cited in Bingham** cafe in tne ****** 
Second Report, 93. and in Conftabfc's cafe, Third Report» 
107- 

•See that piracy was felony, die book of 40 Affif. 25. by 
Schard, whece a Norman Matter of Captain of a (hip, toge- 
ther with fome Englifhmen, robbed the King's fubjeâe upon 
the feas j where he faith, that it was felony in the Norman. 
Captain, and tfeafon in the Englifhmen his companions; 
and the reafqn of the faid cafe was, becaufe the Normans were 
not then under the obedience and allegiance of the King * of p a g C rv* n 
England (for King John loft Normandy) and for that caufe 
piracy was but fekmy in the Norman ; but m the Englifli, 
who were under the obedience and allegiance of the King of 
England, the fame was adjudged treafon, whieh is to be un» 
detftood of petit treafon, which was high treafon before : and 
therefore in that cafe» the pirate bein^apprehended, the Nor- 
man Captain was hanged, and the Englishmen were hanged - 
and drawn, a* appeared* by the fame book. See Stamford 10. 
And fome objeâed, and were of opinion* that treafons 
done ont of the realm might have been here determined by * 
the common law ; but truly the fame could not be punHhable, 
but only by the:ehriliaw before the Admirait or by aô of Par- •*. 
liamenças all foreign treafons and felonies were by the common 
law:. and therefore where U is declared by the flat, of 25 E. 3. 
that adhersMe to. the enemies of the King within England» **• 
oceifewbeee» i* treafon, the fame ihall be tried by the com- " 
mon taw: but where it is done out of the realm, the of* ' 
fender ihouM* not be attainted but by Parliament, until the 
^tote of 35 Hen. 8, cajx. a. although that there are opini- -' 
•i . / niooj 
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0ns 19 feme books to the contrary. See 5 R. 2. $uan im- 
peek, Vc. 

[Note, All crimes are local* and moft be tried where com- 
mitted. Sec Rep. Q^A. p. 9.] 



(23) Pettus and Godfolve's Cafe* 

7rin. 7 Jac. i, r 

* <« • 

1^ the Common Pleas. 

IN à fine levied Trinity term* ctmo punU of this><King» 
between John. Fcttu& Efq. plaintiff, and Roger Godfebe- 
and others, deforcients of die wanpr of Ga&rfe <vieh the ap^ 
purtcnances, &c. in the county . of .Norfolk» whé^e faitbè 
Fine» prodimt- thud proclamation upon the foot of the fame fine t be iatd pro*» 
tionnmeoded. damation ia faid to have been made in tbeihttfaiyear of fob 
4 Co 4*- King thaf now is» which ought to have been made -own* yrif/ito 

Part $ 28,°39i 43, °f th e King: and whereat uppn. the. foot of the ûuncéne, the 
44,4: 45. ' ' fourth proclamation is. altogether left oyt ) but beomfe upoit 
It. ' >57<t0 tnc v * cw °^ ^ c proclamations upon 4wyfc r upon the**€GOrrf, - 
fcf not a finis ejufdan termini fur Jufikmri$t, remaining with 
the Chirographer, and the book.of the (aid Qnrogiapber, in 
which the faid proclamation* wcie firft ontcred» h appeared*, 
that the faid proclamations were, rightly and duly m*d* 9 
therefore it was adjudged, «that the errors orde£e£b afortfirid 
fhould be amended, and jnade to agrot as well with- the pro- 
clamation upon record of the fokj fine, *»d cntiyof the faid 
book, as with the other procbinatiftn* in éorfis Jup$r psdm*- * 
Ihrum finium of the fame term ; aed this wai donexipoa the • 
motion of Haughton, Serjeant at Law» 

.. - " ^ 4 
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(24) S AM M ES's Cafe. 

Mick 7 Jac. 1. 
In the Court of Wards. 



JOHN SAMMES bring feifcd of Grany Mead by copy of uto. 
court roll of the manor oï Tolleiham the Great, of which Set • &• w» 
Sir Thomas Buckingham was lord, and held the fame of the ££ ,aa * l * 7 ' 
King by knight's Service in caps**} Sir Thomas by his deed * Co. 58,7g. 
indented, dated the 2 ad of December, in the * firft year of 6C % °- 6 4- 
Kiog James, made between him of the one part, and the faid p Co * **' , 
John Sammcs and George Sammesfon and heir apparent of vwS«it <»«• 
the faid John of the ether party did bargain» fell, grant, en* Ufa. ViLLu 
feoff, releafe, and confirm «Mo the faid John Sammcs the 4*> S°» 64- 
faià mead Galled Grany Mead* to have and to hold the kid 
mead unto tbe laid John Sammcs and George Sammcs, and 
thejr heirs. and afligns, to tbe only ufe and behoof of tbe faid 
John Sammcs and George Sammcs, their heirs and affigtie 
for ever : and by the fame indenture Sir Thomas did cove- 
nant, with John and George, to make further aflurance to John 
and .Géorgie, and their heirs, to the ufe of them and their 
heirs, and livery and feifi» was made and delivered, accord* . 

ing ta the true intent of the faid indentures, of the within 
mentioned pronifes m tbe ufes within mentioned. 

John Samroea the fat her dieth r George Sammes his fon and Wardfe^,' 
heir being within age, the queftron was, Whether George 
Sammçp (heuld be in- ward to to the King or no i And in 
this cafe three potass were rtfolved : 

i. Fow&rmcb. as George was not named in tbe premifes, ttoebfemt 
he cannot take by the Habmdum 3 and tbe livery made ac- • 
cording to the intent of the indenture, doth not give any 
thing to George, becaufe tbe indenture as to him is void : 
but although the feoffment be good only to John and his heirs, 
yet the tife limited lo the ufe of John and George, and their 
heirs, is good. 

*• If 
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, %. If the eftate had been conweyed to John» and hie heirs hf 
the rcleafe and confirmation, as it well may be to a tenant by* 
Vfe copy of court-roll» the a/* limited to them is good; for «poor 

a rcleafe which creates an eftate, a afe may be limited, or « 
rent referved without queftion * but upon a releafe or confir- 
inatjon, which enures by way oîmitttr kiroitç al) ofe cannot 
be -limited, or a rçnt.refcrved. 

faUMeuats, But the third was of greater doubt» if « this cafe the (m* 
* ther and fon were joint- tenants, or tenents in common 1 For 

it wasobje&ed, when the father is only enfeoffed to the only 
life of him and his fon, and their heirs m the fsr» that m this 
cafe, they (hall be tenants in common. By the feoffment die 
father is in by the common law in the f*r, and then the li- 
mitation of the ufe to him and his fon, and to their heirs? 
cannot diveft the eftate, which was refted in him by the com* 
mon law, out of him* and veft the eftate in him in the Pûfk 
by force of the ftatute, according to the limitatkm of the ufe » 
and therefore, as to one-moiety» the father fhall be /«by force 
of the feoffment in the ptr y and the (on, as to the ofber 
mokty, (ball be in by forte of the. ftatute, according to the 
limitation of the ufe in the p$/i t and by ctmfequenoe .thejr 
(hall be tenants in common. But it was anfwered add re- 
fojved, that they were jeint*tefumts» and that the bit the 
cafe at bar ihould have the faid grange by the» itxhrivoti: for 
if at the common law A. bad been enfeoffed to the life of him 
and B» and their heirs* although that be was oitfy feifcd of the 
land, the life was jointly to A. and B. For a afeihailnot 
be fufpended or ejetinâ by a folc feifin, or joint feifin of the 
land : and therefore if A. and B. be enfeoffed to the ufe of A» 
a*d his heirs, and A. dieth, the entire ufe (haH drfcend tq 
his heir: as it appears in 13 H. 7. 6. m Staner ? s <iafe : hn<J 
by the ftaxvtc of 27 H. 8. cap. 10» of. ufes, it appeareth, that 
when fêterai perfons are feifed to the ufe of any of them, that 
the eftale (hall be executed according to the ufe* 
* And as to that which was faid, that the eftate of the land 

which the father bath in the land, as to the moiety of the *fe 

Page r*6] which he himfelf * bath» (hall not be diveftedout of him : to 
tbut it was anfwered and refolved, that thai (hall well be: for 2 
a man maketh a feoffment in fee to one, to the ufe of him amd* thd 
heirs of his body -, in this cafe, for the benefit of the ifine> the 
ftatute according to the limitation of the ufes, dhefts kheeflaw 
• vcAed in him by the common law, and e xe c ut es the fame 

itf 
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in himfelf by force of Ac ftatute f> and yet tbe (aateis out ftf 
the words o£ the ftatute -of 27 Hv 8. which are, where any 
perfon, &c. Hand or be feifed, Sec. to the life of any other 
perfon ; and here, be is feifed* to the ufe of himfelf: and the 
other dan fa .is,; where divers and many perfon», &c. be 
jointly feifed* &c. to tbe* ufe of any of them, &c. and in this 
cafe A. is fole feifed : but the fiat, of 27 H. 8. hath been *1- 
ways beneficially expounded, to fatitfy tbe intention of the 
parties, which is the dircélion of the ufe according to the 
rule of the. law. So if a man, feifed of lands in fee-fimple, 
by deed covenants whh another, that>hfe and his heirs will 
ftand. feifed of the fame land, to tbe ufe of himfelf and the 
beirs of his body, or unto the ufe of himfelf for life, the re* 
tnainder over in fae; tn that cafe, by the operation of the lb* , 
tute, the oftate wbkh he hath at the common law is diverted, 
omfariew eflate vetted in himfelf, according to the limitation 
of the ufe. And it is to be known, that an ufe <5f land 
(which it but a pernancy of the profits) is no new thing; 
but part of that which the owner of the land had : and there- 
fore, if tenant in borough JËngHfh, or a man feifed of the 
paît of bis mother, maketh a feoffment to another without 
confederation, the younger fon in the one cafe, and the neit 
on the part of the mother on the other, (hall have the ufe, air 
they flraikl have the land itfelf, if no feoffment had beeA 
made: as it ife holden m 5 £. 4. 7. See 4 & 5 Phil. & Mar. 
Dyer 163. So if a man maketh a feoffment onto the ufe of 
another in tail, arid afterwards to the ufe of his right heir»» 
the fisofibr hack the reverfion of the land in him ; for if the do* 
see dietb without iffue, the law gtveth the ufe, which was 
part of the hnd to him : and fo it was refolved, Trinity, 
3 1 £l»z. between Fen wide and Milfbrd in the Kind's Bench* 
bo in 28 H» 8. Dyer 11. the Lord Rofle's cafe: a man feifed 
of one acre by priority, and of another acre by pofteriority» 
and make a feoffment in fee of both to his ufe : and it was 
adjudged, 'that although both pafs at one inftant, yet the law 
fitaJl makes priority of the .ufes, as if it were of the land it- 
fdf: wbieb proves, that the ufe is not any new thing, for 
then thert fltould be no priority in the cafe. See 13 H. 7, b. 
by Butler. 

So in. the cafe at bar, the ufe limited to the feoffee See tb* Duke <4f 
and another, is not any new thing, but the pernancy of ^q^q^** 
s the pW profits of the land, which well may be limited to 3 
the feoffee and another jointly : but if the ufe had been 
only limited' to the feoffee and his heirs, there, becaufe 
there is not any limitation to another perfon, ntc in frt- 

fenti, 
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fcnti) nie in faturo, he finit Ve ht by force of the feoffment. 

And it was refolved, that joint-tenants might be feifed to 
*n ufe, although that they come to it at feveral times : as, if 
a man maketh a feoffment in fee to the ufe of himfelf, and to 
fuch a woman, which he (hall after marry, for term of their 
lives, or in tail, or in feej in this cafe, if after he marrieth 
a wife, (he (hall take jointly with him, although that they 
talce the ufe at federal times, for they derive the ufe out of the 
fame fountain and freehold,/?, the firft feoffment. See 17 
£1. Dyer 340. So if a dififeifin be had to the ufe of two, 
and one of them agreeth at one time, and the other at an- 
fojje £57] other time, theyfhall • he joint-tenants; but otherwife it is 
of eft at es which pafs by the common law: and therefore, if a 
grant be made by deed to one man for term for life, the re- 
mainder to the right heirs of A. and B.' m fee,' and A. hath 
Mue and dieth, and afterwards B. hath iffue and dieth, and 
then the tenant for life dieth ; in that cafe the heirs of 4. and 
B. are not joint- tenants, nor (hall join in a Scire facias toix- 
ecute the fine, 24 E. 3. Joinder ia-A&ion 10 becaufe iJLt 
although the remainder be limited by one fine, and by joint 
Words, yet becaufe that by the death of À. the remainder as * 
to the moiety, veiled in his heir, and by the death of B, the 
*ther moiety veiled in his heir at feveral times, they cannot 
be joint- tenants : but in the cafe of a ufe, the hulband taketh 
all the ufe in the mean time ; and when he marrieth, the 
wife takes it by force of the feoffment and the limitation of" 
the ufe jointly with him, forthere is not any fraction and fe- 
deral veiling by parcels, as in the other cafe, and fuch is the 
difference. See 18 E 3 28. And upon the whole ma'tter it 
was refolved, that bécaufe in the principal cafe the father and 
fon were joint-tenants by the original purchafe, that the fon 
having the land by furvivor, (hould not be in ward : and ac- 
cordingly it was fo decreed. 



(25) Collins 
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(25) Collins and Harding's Cafe.» 
Pafch. 39 Eliz. Rot. .233. 
In the King's Bench. 

TH E cafe between Collins and Harding was ; a man Rent •pportioM- 
feifed of lands in fee ? and alfo of lands by copy of «*• 
court-roll in fee, according to the cuftom of the manor, made ^ c * * *£ 
one entire demife of the lands in fee, and of the lands bolden 5 c©. */ p*« 
by copy according to the cuftom, to Harding for years, ren- s> *» 55- 
dering one entire rent: and afterwards the leflbr iurrendered c °| ** 
the copyhold land to the ufe of Collins and his heirs : and at s Co. 79. 
another time granted by deed the reverfion of the freehold 9 c °« is- 
lands toCpllins in fee, *nd Harding attorned ; and afterwards * loCo# Ix *" 
for the rent behind, Collins brought an a£tion of debt for the 
whole rent: and it was objected, that the reservation of the 
rent was an entire contraâ, and by the att of the leflee the 
fame cannot be apportioned : and therefore if one demifeth 
three acres, rendering 3 s. rent, and afterwards bargaineth . 
and felleth, by deed indented and inrolled, the reverfion of 
one acre, the whole rent is gone, becaufe that the contraâ is 
entire and cannot be fevered by the aft of the leflbr: alfo the 
leflee by that (hall be fubjeû to two fealties, where he was 
iubjett out to one before. 

As to thefe points, it was anfwered and refolved» that th* 
contrad was not entire, but that the fame" by the a£t of tbe 
leflbr, and the aflent of the leflee, might be divided and fever- 
ed : for the rent is incident to the reverfion, and the reverfion 
is feverable, and by confequence the rent alfo: for accejjarium 
fequitur naturamfui principalis, and that cannot be fevered ,or di- 
vided by the aflent of the leflee, or exprefs attornment, or im- 
plied by force of an a£t of Parliament, to which every one is a. 
party as by force of the ftatute of inrolments, or of ufet, &c. 
And as to the two fealties, to that the leflee (hall be fubjeft, 
although tha* the rent (hall be extinft : for fealty is by 

nccei- 



x 'Î)é Mobo tattta AKtor% Part Xltfc, 

ntceffity of law incident to the reverfion, and to every part of 
it ; but the rent (hall be divided pr$ rata ptrtoms : and fo it 
was adjudged. 
Page [58] # And it was alfo adjudged, that although Collins ctwneth 
to the reverGon by feveral conveyances, and at feverai times, 
yet he might bring an action of debt for the whole rent. Ht)« 
43 Eliz. Rot. 243. Weft, and Laflel's cafe : a man made « 
leafe for years of certain lands, and afterwards devifeth thé 
reverfion of two parts to one* he {hall- have two parts bf the 
1^ rent ; and he may bave an aâion of debt for the fame, and 

have judgment to recover, Hil. 42 Eliz. Rot. 108. in the 
Common Pleas, Ewen and Moyle's cafe : the devtfee of thé 
reverfion of part (hall avow for part ôf the rent, and fuch 
Hvowry (hall be good and maintainable. 

Note well theffc cafes and judgrhents, for they are giveft 
topon great reafon and confideration, for otherwife great in* 
convenience would enfue, if by feverance of part c?f the re- 
verfion, the entire rent (hould be loft : and the opinion re* 
ported by Serjeant Bendloes, in Mil. 6. and 7 E 6. to the 
contrary, nihil valtt (fciL) that the rent in fuch cafe (hould 
be loft, becaufe that no contract can be apportioned, wfcich 
' is riot law : for, 1. A rent referved upon a leaÇsJor years is 
more than a con t raft, for it is a rent-fervice. 2. it is inci- 
dent to the reverfion which is feverable. 3. Upon recovery 
of part in wafte, or upon entry in part for a forfeiture, of 
upon furrender of part, the rent is apportionable. 



(26) De Modo DecimattdL 

Mo^tfcdm. TVf OTE * lt w * 8 ad J ud 8 ed ! 9 Elîz ' în tlic king's Bencfe, 

•me* 11, 37 # ^\| that where one obtained a prohibition upon prefcription 

3t,4t*. JJe tnodo decimandi) by payment of a certain Aim of money at 

' a certain day ; upon which ifluc was taken, and the jury found 

the Modus detimandi by payment of the faid fum, but that it had 

been paid atanother day i and the cafe was well debated, and at 

thelaft it was refolved, that no confutation (hould be granted § 

for although that thç dsiyof payment be miftakeh, yet it appear* 

cth to the court, that no tithes in kind were due, for which the 

fait 



T&t XIII. Ejeâtneàt De-duabus partibus, &c* 

fuit was in the fpirieual court : and the trial of the cuflom 
De mùdo dêdmandi beloogeih to the common law, and a con* 
fultation (hall not be granted where the fpiritual court Jhath 
Mt jur ifiliâioo of the caufe : Tgnfeld, Chief Baron, hath 
the report of this cafe* 



(27) Ejefhîient De duabus partibus> H&c. 
Mich. 7 jfac. iè 

IN an Ejtfihn* firm*, the writ and declaration were of too see 3 C0.16. 4» 
parts t>f certain lands in Hetherfet and Windham in Nor- 4 Co - **» co- 
folk, and doth not fay in two parts, in three parts to be divide J ^ 7 7(L 7g " 
ed % and yet it was good as well in the declaration as in the ,° co.%sl %y 
writ! for without queftion die writ is good, Di duabuspar- *c, 
tibus) generally, and fo is the Regifter. See 4 E. 3. 162» 
aE. 3. 31. 1 Aft 1. 10 Aff. 12. 10 E. 3. 511. it Aft 21. 
11 E. 3. fire. 478. 9 H. 6. 36. 17 E. 4. 46. 19 E. 3. Bre. 
244. And upon all the laid books it appeareth, that by the 
intendment and conflruftton of the law, when any parts are 
demanded without (hewing in how many parts the whole is 
divided» that there remains but one part riot divided i as if 
two parts are demanded, there remains a third part ; and 
when three parts are divided, there remains a fourth part, &c. 
But when any demand is of other parts .in other form, there 
be ought to fliew the fame fpecially t as if one demandeth 
three parts of * five parts, or four parts of the fix, &c. And Page [59} 
according to this difference it was fo refolved in Jourden's 
cafe in the King's Bench : and accordingly judgment waa 
given in this term in the cafe at bar* 
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(28) MUTTON'S Cafe. 

Mich, 7 Jacobi 1. 
In the Common Pleas. 

AN a&ion upon the cafe was brought againft Mutton, for 
calling the plaintiff, a forcerer and inchanter," who 
o 9 T* aY ' 9bf w pl ead ed not guilty ; and it was found againft him to the da- 
Seêioft. Leg. mages of 6d. And it was holden by the whole court in the 
291,292. ^ Common Pleas, that no aâion Heth for the faid words: for 
2 Btowni? 270!' fort'kgixm *ft r *i futuri per fortes explorât 10 : et fortilegusftvt 
Hob. 137, 155,' fortilegifla eft qui per fortes futur a pranunciaU Inchantry ejl 
*6*. verbis aut rebus adjunftls aliquid prater naturatn moliri : where- 

icraao,;^, of the poet faith, 

»3 6 » 3° 6 » 399> . . ... n 

331,560. . Car minibus Circes focios mutavit Ulyjfis* 

See 45 E. 3. j 7. One was taken in Southwark with the 
head and vifage of a dead man, and with a book of forcery in 
)iis mail : and he was brought into the King's Bench before 
Kpèvet Juftice, but no indiftment was framed againft him : 
for which the Clerks made him fwear, that he fhould never 
after commit any forcery, and he was fent to prifon : and the 
head and the book were burned at Tuthil, at the charges of 
the prifoner. And the ancient law was, as it appeareth by 
Britton, that thofe who were attainted of forcery were burned ; 
but the law is not fuch at this day ; but he who is convicted 
of fuch impofture and deceit (hall be fined and imprifoned. 
And it was faid, that it was adjudged, that if one calleth an- 
other witch, that an aftion will not lie, for it is too general: 
// dicitur Lathe venefica : but if one faith, {he is a witch, and 
hath betwitched fuch a one to death, an aftion upon 
the cafe lieth, if in truth he be dead. Conjuration is 
derived of thefe words, con and juro : et proprie dici- 
tur quando multi in a lieu jus pernicium jurant : and in the 
alatute of 5 Elizabeth, cap. 16. it is taken for invocation 

of 



Part XIÏI. Sir Allen Percy's Cafe. 

of any evil and wicked fpirits, L e. eft conjuror e verbis cohcefr* 
tis alios maUs tif iniquos fpiritus \ the fame is made felony : but 
witchcraft, inchantment, charm, or forcery* is not felony* 
if by them any perfon be not killed or diet h . So that conju- 
ration eft verbis concept is compellere maios fcf iniquos fpiritus ali+ 
quod facere vel dicere y £tfr. But a witch, who works any 
thing by an evil fpirit, doth not make any Conjuration or in- 
vocation by any powerful names of the devil, but the wicked 
fpirit comes to her familiarly, and therefore it is called a fa- 
miliar : but if a man be called a conjurer, or a witch, hé 
fhall not have any adion upon the cafe, uhlefs that he faith, 
that he is a conjurer of the devil, or of any evil or wicked fpi- 
rit : or, that oiie is a witch, and that he hath betwitched any 
one to death, as is before faid. 

And note, that the fir ft ftatute which was made againft 
conjuration, witchcraft, forcery, and inchantment, was the 
a£t of 33 H. 8. c. 8. and by it they were made felony in cer J 
tain cafes fpcciaf, but that a£t was repealed by the ftatute o( 
i £. 6. cap 12. and it feems all the former flat, againft 
witchcraft arc now repealed. 



(29) Sir Allen Percy's Cafe. 

* Micbi 7 Jacobi i* *V[6o3 

In the Court of Wards. 

SIR John Fits and Bridget his wife, being tenants for lift ft a ft e in ctiWnf 
of a tenement called Ramfhams, the remainder to Sir trees, &c. 
John Fitz in tail, the remainder to Bridget in tail, there- **% % ? Q 'g* 
verfion to Sir John and his heirs : Sir John and Bridget his £70/ ' 
wife, by indenture demifed the faid tenement to William 5 Co.*. Part**; 
Sprey for divers years yet to come, except all trees of timber, *\ Qç * 41» **> 
oak and afh, and liberty to carry them away, rendering rent; a# 
and afterwards Sir John died, having iffue Mary his daughter» 
frow the wife of Sir Allen Percy, Knt. and afterwards the (aid 
Wm. Sprey demifed the fame tenement to Sit Allen for 7 years: 
the quefiion was, whether Sir Alien, having the immediate! 
inheritance in the right- of his wife, ezpeftant upon th* 

X a 1 fftst* 



Sir Allen Percy's Cafe. Part XIIF. 

eftate for the life of Bridget, and alfo having the poffeflion by 
the faid demife, might cut down the timber-trees, oaks* 
and allies : and it was obje&ed, that he might well do it : for 
it was refolved in Saunders's cafe, in the Fifth Part of my 
5 Co. ju Reports, fol. 12. That if leflee for years, or for life, aflîgns 

over his term or eftate unto another, excepting the mines, or 
the trees, or the clay, &c. that the exception is void, becaufe 
that he cannot except that which he cannot lawfully take, and 
which doth not belong unto him by the law. But it was anf- 
wered and refolved by the two Chief Juft. and the Ch. Baron, 
that in the cafe at bar, the exception was good without ques- 
tion, becaufe that he who hath the inheritance, joins in the 
leafe with the leflee for life. And it was further refolved, that if 
tenant for life leafeth for years, excepting ttie timber-trees» 
the fame is lawfully and wifely done : for other wife, if the 
leflee or aflignee cutteth down the trees, the tenant for life 
fliould be punifhed in wafte, and fliould not have any remedy 
againft the leflee for years : and alfo if he demifeth the land 
without exception, he who hath the immediate eftate of inhe- 
ritance, by the aflent of the leflee, may cut down all the 
timber-trees, which when the term ended, all fliould be 
wafted, and then the tenant for life fhould not have the boots 
which the law giveth him, nor the pawnage and other pro- 
fits of the faid trees, which he lawfully might take : but when 
tenant for life upon his leafe excepteth the trees, if they be 
cut down by the leflbr, the leflee or aflignee {hall have an ac- 
tion of trefpais, Square vi et ar mis > and fhall recover damages 
according to his lofs. 

And this cafe is not like the faid cafe of Saunders, which 
was affirmed to be good law \ for there, the leflee afligned 
over his whole intereft, and therefore could not except the 
mines, trees, and clay, &c, which he had not but ^ things 
annexed to the- land: and therefore he could not have them 
when he had parted with his whole intereft, nor he could not 
take them either for reparations or otherwife : but when te- 
nant for life leafeth for years, except the timber-trees, the fame 
remaineth yet annexed to his freehold, and he may command 
the leflee to take them for neceflary reparations of the houfes. 
And in the faid cafe of Saunders, a judgment is cited between 
Page [60 Fofter and Miles * plaintiffs, and Spencer and Bourd defen- 
dants, that where leflee for years affigns over his term, ex-. 
i cept the trees, that wafte in fuch c?fe fhall be brought againft 

the aflignee, but in this cafe without quefijon wafte 

Beth 



Part XIII. H v l m e*s Cafe. 

lieth againft the tenant for life, and fo there is a dif- 
ference, &c. 



(30) H U L M E's Cafe. 

Mich. 7 Jacob i i. 
% In the Court of Wards. 

TH E King (in the right of hi9 Duchy of Lancafter) rf f 
Lord : Richard Hulme (feifedof the manor of Male in c £™ eo 
the county of Lancafter, holden of the King as of his Duchy See 4 Co. 43, 
ly knight's fervice) mefne; and Robert Malei (feifed of,|5 to |9- 
lands in Male, holden of the mefne as of the faid manor 70*44,45. 
by knight's fervice) tenant. Rkhard Hulme died; after 8 Co. 168. 
whofe death, 31 H. 8. it was found, that he died feifed of 
the faid mefnalty, and that the fame defcended to Edward his 
fon and heir within age, and found the tenure aforefaid, &c. 
And during the time that he was within age, Robert Male the 
tenant died ; after which, anno 35 H. 8. it was found by of- 
fice, that Robert Male died feifed of the faid tenancy pera- 
vail, and that the fame defcended to Richard bis fon and heir 
within age, and that the faid tenancy was bolden of the King, 
as of his faid Duchy, by knight's fervice ; whereas in truth 
thé fame was holden of Edward Hulme, then in ward of the 
King, as of his mefnalty : for which the King feifed the ward 
of the heir of the tenant. And afterwards, anno quarto Ja- 
cobi Regis that now is, after the death of Richard Male, who 
was lineal heir of the faid Robert Male, by another office it 
was found, that- the faid Richard died feifed of the faid te- 
nancy, and held the fame of the King as of his Dutchy, by 
knight's fervice, his heir within age, whereupon Richard 
Hulme, cou fin and heir of the faid Pi it hard Hulme, had 
preferred a bili to he admitted to his traverfe of the faid office 
found in 4 Jac. Regis : and the queftion was, whether the 
office found in 35 H. 8. be any eftoppel to the faid Hulme, 
to traverfe the faid laft office ? Or if that the faid Hulme 
fliould be driven firft to traverfe the office of 35 H. 8. 

X 3 And 



S a m m e s'i Cafe Parc XI I T. 

*• If the eftate had been conveyed to John and his heirs by 
the rcleafe and confirmation, as it well may bo to a tenant by 
•ft* copy of court-roll, the uft limited i to them is good: foroponj 

a rcleafe which creates an eftate, a nfe may be limited, or « 
rent refcrved without queftion $ bat upon a rcleafe or confir- 
mation,, which enures by way oimittor kdroity an ufe' cannot 
be limited, or a rent.rcfervcd. 

Jjebt-teuati, But the third was of greater doubt» if en this cafe the fa* 
* tber and fon were joirit- tenants, or tenents in common I For 

it wasobjefted, when the father is only enfeoffed to the<raly 
ufe of him and his fon» and their heirs m the^sr, that in this 
cafe, tbey fhall be tenants in common* By the feoffment (be 
father is in by the common law in the p*r, and then the li- 
mitation of the ufe to him and his fon, and to their beinv 
cannot dived the eftate, which was vetoed in him by the com» 
mon law, out of him* and veft the eftate in him in- the P*fi 
by force of the ftatute, according to the limitation of the ufe ; 
and therefore, as to one moiety, the father (hall be in by forcé 
of the feoffment in the pir 9 and the fon, as to the other 
moiety, (hall be in by forte of the ftatute, according to the 
limitation of the ufe in the ft//, and by confoquenoethey 
(ball be tenants in common» But it was anfwered and re- 
falved, that they were jeint~tenants, and that the fon in the 
cafe at bar fhould have the faid grange by the farvivotf: for 
if at the common law A. bad been enfeoffed to the nfe of Jura 
and B. and their heirs, although that tie was orçly feifed t>f the 
land» the ufe was jointly to A. and B. Far a afefhattmot 
be fufpended or e^tinâ by a fble feifin, or joint feifin of the 
land : and therefore if A. and B. be enfeoffed to- the ufe of A. 
a*d his hçirs, and A. dicth, the entire ufe (hall defcend to 
his heir ; as it appears in 13 H. 7-6. in Stoner's <fafc : fend 
by the ftatute of 27 H. 8. cap. 10. of ufes, it appeareth, that 
wben fcveral perfons are feifed to the ufe of any of them, that 
the eftale (hall be executed according to the ufe. 
* And as to that which was faid, that the eftate of the bnd 

which the father hath in the land, as to the moiety of the ufe 

Page r »g] which he himfelf * bath» (hall not be divefttd out of fcfiin : w 
that it was anfwered and refolved, that that (hall well bet for S 
a man maketh a feoffment in fee toone, to the ufe of him and* the 
heirs of his body » in this cafe, for the benefit of the iffisc, the 
ftatute according to the limitation of the nfcs, divefts the eftate 
• veiled in him ny the common law, and executes tht fame 



Part XIII. H u t m e's Cafe. 

de nobis in capita die quo*obiit y £sf ei terras & tenement 9 ilia red- 
diJimus 9 idea tibi pracipimus» i$c. And when the heir was in 
ward, at his full age, the writ of livery (hall fay. Rex, &c. 
S$uia y. fiiius fcf hares B. def unfit qui di nobis tenuit in capite 
atatem fuam coram te fufficienter probayit % &c* Ceperimus bo- 
magium ipfius J. de omnibus terres et tenementis y qua idem B. 
pater fum tenuit de nobis in capite die quo abiity iff ei terras et te* 
nement* ilia reddidimus, et ideo tibi pracipimus, ut fuprûy &c. 
Which writ is, the fuit of the heir, and therefore although that, 
all the words of the writ are the words of the King, as all the 
writs of the King are ; and although that the livery be gene- 
ral, de omnibus terris 6f t en e mentis de quibus B. pater y. tenuit 
de nobis in capite die quo obiit, without dire£l affirmation that 
any manor in particular is holden in capite, and notwithstand- 
ing that the fame is not at the profecution of the King's writ, 
and no judgment upon it j yet becaufe the general livery is 
founded upon the office, and by the office it was found, that 
divers lands or tenements were holden of the King in capite^ 
for this caufe the fuing of the writ (hall conclude the heir 
only which fueth the livery, and after his death the jurors in 
a new writ of Diem claujit extremum, are at large, as before is 
faid. And if that jury find falfly in a tenure of the King 
alfo, the lord of whom the. land is holden may traverfe that 
office : or if land be holden of the King, &c. in focage, the 
heir may traverfe the laft office, for by that he is grieved only; 
and he (hall not be driven to traverfe the firft office : and when 
the father fueth livery, and dieth, the* conclufion is executed 
and pad, as before is faid. And note, that there is a fpecial 
livery, but that proceeds of the grace of tlie King, and is not 
the fuiç of the heir, and the King may grant it either at full 
age, before atate probanda^ &c. or to the heir within age, as 
itappeareth in 21 E. 3. 40. And that is general, and fh all 
not comprehend any tenure, as the general livery doth, and 
therefore it is not any * eftoppel without queftion. And at p a g C rg^i 
the common law, a fpecial livery might have been grant- ; 
ed before any office found : but now by the ftatute of 33 
H. 8. cap. 22. k is provided, that no perfon or perfons, ' 
having lands or tenements above, the yearly value of 20I. 
fhall have or fue any livery, before inquifition or office 
found, before the efcheator or other commiffion: but by 
an exprefs claufe in the fame a£t, livery may be made of 
the lands and tenements comprifed or not comprifed in fuch 
office ; fo that if office be found of any parcel, it is fuffi- 
cient ; and if the land in the office doth exceed 20 1. then 

X 4 the 
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firrtiy wc in /mure, he Ihatt be in by force of the feoffment. 

And it was refolved, that joint-tenants might be feifed to- 
Tan ufe, although that they come to it at feveral times : as, if 
a man maketh a feoffment in fee to the ufe of himfelf, and to 
fuch a woman, which he (hall after marry, for term of their 
lives, or in tail, or in fee; in this cafe, if after he marri et h 
a wife, (he (hall take jointly with him, although that they 
take the ufe at feveral times, for they derive the ufe out of the 
fame fountain and freehold, Je. the firft feoffment. See 17 
£1. Dyer 340. So if a difkifin be had to the ufe of two, 
and one of them agrceth at one time, and the other at an- 
ftge [57] other time, theyfhall • be joint-tenants; but othcrwife it is 
of eftates which pafs by the common law: and therefore, if a 
grant be made by deed to one man for term for life, the re- 
mainder to the right heirs of A. and B. in fee,' and A. hath 
iflue and diet h , and afterwards B. hath iffue and dicth, and 
then the tenant for life dieth ; in that cafe the heirs of £. v and 
B. are not joint- tenants, nor (hall join in a Scire facias to Ix- 
ecute the fine, 24 E. 3. Joinder ia-A£tion 10 becaufe tflat 
although the remainder be limited by one fine, and by joint 
words, yet becaufe that by the death of A. the remainder as « 
to the moiety, vefted in his heir, and by the dearh of B, the 
•tber moiety vefted in his heir at feveral times, they cannot 
be joint- tenants : but in the cafe of a ufe, the hufband taketh 
all the ufe in the mean time; and when he marrieth, the 
wife takes it by force of the feoffment and the limitation op 
the ufe jointly with him, for there is not any fraction and fe- 
moral veiling by parcels, as in the other Cafe, and fuch is the 
difference. See 18 E 3 28. And upon the whole ma'tter it 
was refolved, that becaule in the principal cafe the father and 
fon were joint- tenants by the original purchafe, that the fon 
having the land by furvivor, fhould not be in ward : and ac- 
cordingly it was fo decreed. 



(25) CoLLIK* 
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(25) Collins and Harding's Cafe.» 
Pafch. 39 Eliz. Rot .233. 
In the King's Bench. 

TH £ cafe between Collins and Harding was ; a man Rent tpportîoi- 
feifed of lands in fee, and alfo of lands by copy of 5 d - 
court-roll in fee, according to the cuftotn of the manor, made ^* c l * \\ m 
one entire demife of the lands in fee, and of the lands bolden 5 Co. %/p A rt 
by copy according to the cuftom, to Harding for years, ren- 5» *» 55» 
dering one entire rent: and afterwards the leffor furrendered c ° # *~ 
the copyhold land to the ufe of Collins and his heirs : and at g Co. 79. 
another time granted by deed the rcverfion of the freehold 9 c* is- 
lands to Cpllins in fee, and Harding attorned ; and afterwards ' IoCo * xx8, 
for the rent behind, Collins brought an aft ion of debt for the 
whole rent: and it was objefted, that the refervation of the 
rent wis an entire contra ft, and by the aft of the lcflee the 
fume cannot be apportioned : and therefore if one demlfeth 
three acres, rendering 3 s. rent, and afterwards bargainetk 
and felleth, by deed indented and inrolled, the reverfion of 
one acre, the whole rent is gone, becaufe that the contraft is 
entire and cannot be fevered by the aft of the leffor: alfo the 
leflee by that (hall be fubjeft to two fealties» where he was • 
fubjeft but to one before. 

As to thefe points, it was anfwered and refolved, that th* 
contraft was not entire, but that the fa me' by the aft of the 
leffor, and the aflent of the lcflee, might be divided and fever- 
ed : for the rent is incident to the reverfion, and the reverfion 
is feverable, and by confequence the rent alfo: for accejfarium 
fequitur naturamfui principalis, and that cannot be fevered, or di- 
vided by the aflent of the leflee, or exprefs attornment, or im- 
plied by force of an aft of Parliament, to which evjery one is a, 
party as by force of the ftatute of inrolments, or of ufes, &c. 
And as to the two fealties, to that the leflee (hall be fubjeft, 
although that the rent (hall be extinfit : for fealty is by 

nccei- 
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nfceeffity of law incident to the reverfion, and to every part of 
it ; but the rerit (hall be divided pr$ rata ptrtitms : and fo it 
was adjudged. 
Page [58] • And it was alfo adjudged, that although Collins comcth 
to the reverGon by feveral conveyances, and at feverai times, 
* yet he might bring an action of. debt for the whole rent. Hi!» 

43 Eliz. Rot. 243. Weft, and Laflel's cafe : a man made a 
leafe for years of certain lands, and afterwards devjfeth thé 
reverfion of two parts to one* he (hall- have two parts bf che 
O» rent ; and he may have an action of debt for the fame, and 

have judgment to recover, Hil. 42 Eliz. Rot. 108. in the 
Common Pleas, Ewen and Moyle's Cafe : the devifee of thé 
reverfion of part (hall avow for part of the rent, and fuch 
ftvowry (hall be good and maintainable. 

Note well thefe cafes and judgments, for they are givett 
topon great reafon and confideration, for otherwife great in* 
convenience would enfue, if by feverance of part <?f the re* 
terfion, the entire rent (hould be loft : and the opinion re* 
ported by Serjeant fiendloes, in Hil. 6. and 7 E. 6. to the 
contrary, nihil valtt (fciL) that the rent in fuch cafe fheuld 
be loft, becaufe that no contract can be apportioned, which 
' is not law : for, 1. A rent referved upon a leafajor years is 
more than a contract, for it is a rent-fervice. 2, it is inci- 
dent to the reverfion which is fever able. 3. Upon recovery 
i of part in wafte, or upon entry in part for a forfeiture, of 
upon furrender of part, the rent is apportionable. 



(16) De Modo Decimattdi. 

ftfotatdtttsu TWT O te » ll wa8 adjudged 19 EHz. in the King's Bench, 
•mea ia, 37, J^| that where one obtained a prohibition upon prescription 
&, *** De modo decimandij by payment of a certain Aim of money at 

' a certain day ; upon which iflue Was taken, and the jury found 

the Modui decimondi by payment of the faid fum, biit that it had 
been paid atanother day \ and the cafe was well debated, and at 
the laft it was refolved, that no confutation (hould be granted | 
for although that the day of payment be miftakeh, yet it appear- 
ed to the court, that no tithes in kind were due, for which the 

foit 
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folved, that the giving of the damages to the plaintiff was be- 
gun of late times : and although that one or two precedents 
were (hewed againft this resolution, they being againft the 
Jaw, the Judges had not any regard to them, The like re- ** ll ^ ***« 
folution was in the cafe of Langdale in that court. 



(33) Morse and Webb's Cafe, 

Hil. 7 Jacobi. 1. 
In the Common Picas. 

IN a replevin brought by John Morfe againft Robert Webb Prefcrfptfon ft» 
of the taking of two oxen the laft day of November, in J£!Sffi ** 
the third year of the reign of the King that now is, in a place See 4 Co. 12. 
called the Down field in Luddington in the county of Wor- 8 Co. 65. 
cefter : the defendant, as Bailiff to William Sherington, *£%*]* ** 
Gent, made conufance, becaufe that the place where, is an a°s.nnd.°3i4. C * 
acre of land which is the freehold of the faid William She- ' Mod. 74. 
rington, and for damage-feafants, &c. In bar of which *s2£^ 
avowry the plaintiff faid, that the faid acre of land is parcel * " ,7 °* 
of Downfielrl, and that he himfelfatthe time, and before 
the taking, &c. was and yet is feifed of two yard-lands, with 
the appurtenances, in Luddington aforefaid : and that he, and 
all thofe whofe eftate he hath in the faid two yards of land, 
time out of mind, &c. have ufed to have common of pafture 
per latum contentum of the faid place called the Down field, 
whereof, &c. for four beads called rother-beafts, and 
two bcafts called horfe-beafts, and for fixty (beep, at cer- 
tain times and feafons of the year, as to the faid two 
yard-lands, with the appurtenances appertaining : and 
that he put in the faid two oxen to ufe his common, &c. 
And the defendant did maintain his avowry, and traverfed 
the prefcription, upon which the parties were at iffue, and 
the jury gave a fpecial verdift, that before the taking, 
one Richard Morfe, father of the faid John Morfe, arid, 
now plaintiff, whofe heir he is, was feifed of the faid 
two yard-lands, and that the faid Richard Morfe, &c. had 

the 
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the common of pafture for the faid cattle, per totum content** 
of the faid Downfield, in manner and form as before is al- 
leged ; and being fo feifed, the faid Richard Morfe, in the 
twentieth year of Queen Eliz. demifed to William Thomas 
and John Fifher divers parcels of the faid two yard-lands, to 
which, Sec. viz. the four buts of arable with the common 
and inter-common to the fame belonging, for the term of 
four hundred years ; by force of which the faid WilJiam 
Thomas and John Fifher entered, and were poficflèd; and 
the faid Rich, being fo feifed, died thereof feifed ; by which 
the faid two yafd-lands in poflTeffion and reverfion defcended 
to the faid John Morfe the now plaintiff: and if upon the 
, whole matter, the faid John Morfe now hath, and at the time 
of the taking, &c. had common of pafture, &c. for four 
beads called rother-beafts, and two beads called horfe-beafts, 
and for fixty fheep, &c. as to the faid two yards of land, 
with the appurtenances belonging, in law or not, tin: jury 
prayed the advice of the court. 

Note, that this plea began Tri*. 5 Joe. Rat, Ï405. And 
Page [66] upon * argumentât the bar» and at the Bench, it was refolv- 
iS.Uk. 170. c j D y tnc w hole court, that it ought to be found againft the 
Oo. El 794, defendant, who had traverfed the prefcription : for although 
that all the two yard -lands had been demifed for years, yet the 
prefcription made by the plaintiff' is true ; for he is feifed in 
his demefne as of fee of the freehold of the two yards of land, 
to which, &c> And without queftion the inheritance and 
freehold of the common, after the years determined, is ap- 
pendant to the faid two yard lands ; and therefore clearly the 
iffue is to be found againft the defendant : but if he would 
take advantage pf the matter in law, he ought (corffeffing the 
common) to bave pleaded the (aid leafe ; but when he tia- 
vcrfeth the prefcription, he cannot give the fame in evidence. 
« Cro. 253. a. It was refolved, that if the faid leafe had been pleaded, 

do. EI. 57c that the common, during the kafc for years, is not fufpended 
ordifcharged ; for each of them (hall have common rateable, 
and in fuch manner, that the land in which, &c. ihall not be 
furcharged : and if fo fmall a parcel be demifed, which will 
not keep orte ox, nor a fheep, then the whole common (ball 
remain with the leffor, fo always as the land in which, be not 
furcharged. 

3. It wa3 refolved, that common appendant to land* is 

as much as to fay* common for cattle levant and couchant 

^ upon that land to which, &c. So that by the feveraace cf 

part of the land to which, &c. no prejudice can come to the 

terre-tenant /«which, &c. 

4. Ses 



Part XIIL Hughes and Crowther*s Cafe. 

4* Sec the cafe of in the. Fourth Part of ray i-Sima.*»*/ 

Reports, folio was affirmed for good law : and there is ^^ 

no difference, when the prefcription is for cattle levant and <^ 4 Co. ii, jt. 
couchant, and when for a certain number of cattle levant and 
couchant: but when the prefcription is for common appurte- 
nant to land without, (alleging that it is for cattle levant and 
couchant) there a certain number of the cattle ought to be ex- 
preffed, which *re intended by the law to be levant and cou- 
chant. 



(34) Hughes and Crowther's Cafe. 
Hil. 7 Jac. 1. 
In the Common Pleas. 



IN a replevin between Robert Hughes plaintiff, and Rich- Leaf*, 
ard Crowther defendant, which began Trin. 6 Jac. Rot. 1 Co. 155. 
3220. The cafe was, that Charles Fox was feifed of 'fix * ££ ** 
acres of meadow in Bedfton, in the county of Salop» in fee, | c . %$, 35. 
and 10 O&ob. 9 Elia. leafed the fame to Charles, Hibbens |iCo. 3. 
and Arthur Hibbens for fixty years, if the aforefaid Charles * Mod * lf 7# 
Hibbens and Arthur Hibbens (hould fo long live, and after- 
wards Charles died ; and if the leafe determine by his death» 
was the queftion ; and it was adjudged, that by his death the 
leafe was determined ; for the life of a man is mere collateral 
unto the eftate for years : otherwife it is, if a leafe be made 
to one for the lives of J. S. and J. N. there the freehold doth 
not determine by the death of one of them, for the reafon* 
and caufes given in the cafe of Brudnel, in the Fifth Part of 
my Reports, fol. 9. Which cafe was affirmed to be good 
• law by the whole court. 



(35) K*vdoh 



l'art XIII, 



Page [6 7 ] • (35) HEYDONand SMITHS Cafe. 

Pafcb. 8 Jac. 1. 
In the Common Pleas. 



Minor cuftomi. T} ICHARD HE YD ON brought an. adion of trefpafs 
See Lex Mme- jfC againft Michael Smith and others, of breaking of his 
VRoflÎAbrlio. ciofc called the More in Ugley in the county of Eflcx, the 
4 Co. 24, 49. 25th day of June in the fifth year of the King. 6f quondam 
8 Co. 6 j, arbor em fuam advahntiam 40 J. ibidem nuper crefceiï fuccide- 

T* °Cufo« runt : * c dcfendant8 & id * that tne c,ofc * s > and at tn « tinM * 
fc.16. °f l h c trefpafa was the freehold of Sir John Leventhorp, Knt- 

1 Leon. 238. &c. and that the faid oak was a timber-tree of the growth of 
S«Rrt!"o. 2 A tn * rt 7 y cars am * morc > and juftifics the cutting down of the 
jl t ^ * tree hy his commandment : the plaintiff* replieth and faith* 
that tne faid clofe, and. a. houfe and twenty-eight acres of 
land in Ugley, are copyhold, and parcel of the fatd manor 
of Ugley, &c. of which manor Edward Leventhorp, EG), fa* 
ther of the faid Sir John Leventhorp, was feifed in fee, and 
granted the faid houfe, lands, and clofe to the faid Richard 
Heydoh and his heirs by the rod, at the will of the lord, ac- 
cording to the cuftom of the faid manor : and that within the 
faid manor there is fuch a cuftom, quod quilibet tenens tuflo* 
mar* ejufdem manerii fibiy & beeredibus fuis, ai voluntatem da- 
mini* &c. a toto tempore fupradiflo ttfus fuit % et confuevk ad 
ejus libitum amputate ramos omnimedarum arborum, called pol- 
lengers, or hufbords, fupir terris et tenem* fuis cuftmnat' 
erejeen 9 pro ligno combuftibili, ad like libitum fuum applicant" & 
in pradiflo meffuagio comburend' and alfo to cut down and take 
s Bravai, its* at ****** P^ ea ^ ure a ^ manner of trees called pol lengers or huf- 
4 Co. 30/ bords, and all other timber-trees, fuper ejufdem tujlumariit 

fuit crefcen' for the reparation of their houfes* built upon 
» the faid lands and cuftomary tenements; and alfo for 

ploughbote and cartbote, and that all trees called pol* 
lengers or hufbords, and all other trees at the time of 
the trefpafe aforefaid, or hitherto growing upon the afore* 

w 



Part XIII. Heydon and Smith's Cafe. 

faid lands and tenements cuftomary of the faid Richard Hey* 
don, were not fufficient, nor did fcrve for the ncceffary ufes 
aforefaid : and that the faid Richard Heydon, from the time 
of the faid grant made unto him, had maintained and pre- 
ferred all trees, &c. growing upon the faid lands and tene- 
ments to him granted : and that after the death of the faid 
Edward Leventhorp, the faid manor defcended to the faid Sir 
John Leventhorp : and that at the time of the trefpafs the a- 
forefaid meffuage of the faid Richard Heydon was in decay, 
faf egtbat neceffariis reparationibus in maremio ejufdem. Upon 
which the defendant did demur in law. 

And this cafe was oftentimes argned at the bar : and now 
this term it was argued at the bench by the Juftices: and in 
this cafe thefe points were refolved. 

i. That the firft part of the cuftom wasabfurd and repug- 
nant, fciL £>Jfod qui li bet tenens cujlomarii ejufdtm manerii babent 
W tenens aliquas * terras feu Unemtnta cujlom,' &c. uj us fuit am- Page [68] 
putart ramos omnimodarumarborum % vocat* pollengers, &c. in Moor 49,94, 
pro ligna combujhbifiy fcfr. in prtediâTo mejfuogio comburend* 3$ 2 >4*6, 8u# 
(which ought to be in the meffuage of the plaintiff, for no gcoJ*" 
other meffuage is mentioned before) which is abfurd and re- % Silk. ^5S. 
pugnant, that every cuftomary tenant fliould burn his fuel in 
the plaintiff's houfe : but that branch of the cuftom doth not 
extend onto this cafe: for the laft part of the cuftom, which 
concerneth the cutting down of the trees, concerns the point 
in queftjon ; and fo the firft part of the cuftom is not material. 

It was obje&cd, that the pleading, that the meffuage of 
the plaintiff was in decay, & egebat necjfatiis reparationibus in 
maremio ejufdem , was too general : for thé plaintiff oughf to 
have (hewed in particular, in what the meffuage was in de- 
cay : as the book is in 10 E. 4. 3. He who juftifieth for 
houfebote, &c. ought to ftiew that the houfe hath caufe to 
be repaired, &c. 

To which it was anfwered by Coke Chief Juftice, that the 
faid book proveth, the pleading in the cafe at bar was certain 
enough, fciL §ht$d meffuagium praeP egebat neceffariis repara- 
tiombus in maremio y without ihewing the precife certainty : 
and therewith agrees 7 H.-6. 38. and 34 H. 6. 17. 

2. It was al(o anfwered and refolved, that in this cafe 
without queftion it needs not to allege more certainty, for 
here the copyholder, according to the cuftom, doth not take 
it, but the lord of the manor doth cut down the tree, ancl 
carrietfr it away where the reft was not fufficient, and fo 
*prevemeth the copyholder of bis benefit, and therefore he 

ueodttb 
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needeth not to fhew any decay at all, but only for increafing 
of the damages, for the lord doth the wrong when he cut- 
teth down the tree which fhould ferve for reparations when 
need fhould be. 

3. Ic was refolved, that of common right, as a thing inci- 
dent to the grant, the copyholder may take as houfebote, 
hedgbote, and ploughbote upon his copyhold : quia conctf/o 
uno conceduntur omnia fine quibus id conjjfiere non potejï : et 
quando alijuis aliquid concedit, concéder e videtur fcf id Jim quo res 
tp/aej/i non poteji : and therewith agreeth 9 H. 4. Wafte 59. 
But the fame may be reftrained by cuftom, fcil. that the co- 
pyholder (hall not take it, unlefs by alignment of the lord or 
his Bailiff, Sec. 

4. It was refolved, that ^he lord cannot take all the timber- 
trees, but he ought to leave fufficient for (he reparation of the 
cuftomaryho,ufes,and for ploughbote, &c. for otherwife great 
depopulation will follow ; ft. ruin of the houfes, and decay 
of tillage and hufbandry. And it is to be underftood, that 
bote being an ancient Saxon word, hath two lignifications ; 
the one compin/atio criminis, as fritbbote % which is as much 
as to fay, to be difcharged from giving amends for the breach 
of the peace; manbote, to be difcharged of amends for trje 
death of man : and fecondly, in the later lignification, (/cil.) 
for reparation, as was bridgebote, burghbote, caftlebote, park- 
bote, &c. fcil. reparation of a bridge, of a borough, of a 
cattle, of a park, Sec. And it is to be known, that bote and 
tjlovirs arc all one: eftoveri are derived of this «French word 
eftover, L 0. fovere ; /. e. to keep warm, to cherifh, to fuf* 
tain, to defend: and there are four kinds of eftovers % (fciL) 
ardendiy arandi, conjtruendi y £sf claudendi 9 (JUL) firebote, 
ploughbote, boufebote, and hedgebote. 

5. It was refolved, that the copyholder (hall have a general 
a£hon of trefpafs again ft the lord, quare ciaufum /regit, & ar- 
borent* /nam, &c. /uccidit\ for cuftom hath fixed it to bis ef- 
tate againft the lord : and the copyholder in this cafe hath as 

Îjreat an intereft in the timber-trees, as be hath in his mef- 
uage which he holdeth by copy ; and if the lord breaketh or 
deftroyeth the houfe, without queftion the copyholder (hall 
have an aftion of trefpafs againft his lord, quart do mum /regit 9 
and by the fame reafon for the timber- trees which are an- 
nexed to the land, and which he may take for the repara- 
tion of his copyhold mefiiiage, and without which the mef- 
fuage cannot (land. Trin. 40 Eliz. Rot. 37. in the King't 

Bench, 
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Bench» between Stebbhsg and Grofvener, the ctiftom of thé 
manor of Netherhall in the county of Suffolk was, that every 
copyholder might lop the pollengers upon his copyhold pro 
ligno combujiibili) &c. And the lord of the manor cut down CtoEttegp 
the pollengers» being upon the plaintiff^ copyhold, upon ^odb. 173. 
which he brought his a£tion upon the cafe, becaufe that the * b^wÎ »i% 
lops of the trees in fuch cafe did belong to the copyholder* * 

and they are taken by the lord. See Taylor's cafe, in the 
Fourth Part of my Reports 30 & 31. and fee 5 H. 4. %. guar- 
dian in knight fervice, who hath cuftodiam Urrà> (hall have 
an affcion of trefpafs for cutting down the trees againft the 
heir who hath the inheritance. Vide 2 H. 4. 12. A copy- 
holder brought an aftion of trefpafs, $>yare claufumfregit, & 
arbores fuccidit t and fee 2 E. 4. 15. , A fervant who is com- 
manded to carry goods to fuch a place» (hall have an aftion of 
trefpafs or appeal. 1 H. 6. 4. 7 H. 4. 15. 19 H. 6. 34, 11 
H* 4. 28. If after taking the goods, the owner hath bit 
goods again, yet he (hall have a general aûion of trefpafs* 
and upon the evidence the damages (hall be mitigated: fo is 
the better opinion in 1 1 H. 4. 23. That he who hath a fpe-fc 
ciat property of the goods at a certain time, (hall have a gene-» 
ral action of trefpafs againft him who hath the general pro- 

Îerty, and upon the evidence, damages . (hall be mitigated.; 
ut clearly» the bailee» or he who hath a (pedal property, (hall 
have a general aûion of trefpafs againft a ftranger, and (hall 
recover all in damages, becaufe that he is chargeable over. 
See a 1 H. 7* 14. b. ace. And it is bolden in 4 H. 7. 3; 
that tenant at fufferance (hall have an adion of trfcfpafs in re-» 
fpeft of the pofleffion, and if the defendant plead not guilty, 
but he cannot make title, 30 H. 6. Trefpafs 10. 15H. 7. 2* 
the King» who hath the profits of the land by outlawry, (bail 
have an aftion of trefpafs» or take goods damage-feafaats* 
35 H. 6. 24. 30 H. 6. Trefpafs io, &c. Tenant at trill 
fhall have an aûion of trefpafs, 21 H. 7. 15. and 11 H. 4. 234 
If a man bail goods which are taken out of his pofleffion, i£ 
the bailee recover in trefpafs» the feme (hall be a good bar to 
the bailee, 5 H. 4* 2. In a writ of wafte brought againft fie* 
nant for life, and affigned the wafte in cutting down of trees % 
the defendant pleaded in bar, that the plaintiff* himfclf cut 
them ; and Culpeper, the Serjeant of the plaintiff, obje&ed 
-againft it, that it mould be no plea, becaufe the defendant had 
not any thing in the freehold» no more than a mere ftranger % 
and if a danger had cut down the tame trees* he fhould be 
chargeable in the wafte. 

Vol. VIL t M9 



Palish-Cleric/ Fart XI!!. 

" Alfo Irf this cafe, we ûiould be at a mifchîef if we (hocAA 
not recover againft him -, for if at another time he brmgeth an 
a&ron of trefpafs again ft us, he fliall recover damages' againft 
us for the cutting, idêft, for the value of the trees : arid yet 
it was holden by the court, that the fame was a good bar : and 
it was fajd by the court that the plaintiff was not, at' any m$f* 

Fife faol c ^^ * n ** s ca ^ e : ^ or ' na ^ noc b 2 f 8 l ^ c defendant # ttiaU have 
6 L ' J advantage now to difebarge hiinfclf of wafte againft the 
plaintiff, upon this matter he fliall not be barred for ever of 
his action of trefpafs, fcil. to recover the value of the trees, 
which was the mifchief objected by Culpeper : but without 
queftion he fliall have an action of trefpafs, Quart ckupm 
fregît) for the entry of the leffor, and for the cutting of the 
trees, but he (hall not recover the value of the trees, becaufe 
he is not chargeable over, but for the fpecial lofs which he 
hath, fcil. for the lofs of the pawnage, and of the (badow of 
the trees, &c. See Fitz. Trefpafs ultimo, in the Abridgment : 
and afterwards, the fame term, judgment Was given on tht 
principal cafe for the plaintiff» 



(36) PARISH-CLERK. 

Pafcb. $Jac> 1. 
In the Common Pleas. 



Se»Gibfon'a /"f^HE parifhioners of St. ATphage in Canterbury, by cut 

% s*aik 4 °*6 A tom > 0u ^ llt t0 chu ^ c the Parifh-Clerk, whom they chufe 

mRolûiiV*" accordingly: the Parfon of the parifh, by colour of a new 

Rep. Cinon, canon made at the convocation in the year ôf the King that 

« 6 V 6 \ 56 r now lB (which is not of force to take away any cuftom) dreu* 

t^r^lt* *c Clerk before Dr. Newman, Official of the ArehbHbpppf 

374* Canterbury» to deprive him, upon the point of the right df 

election, and for other caufes ; and upon that it was moved at 

the bar to bave a prohibition : and upon the hearing of Dr. 

Fiofcbiticn. Newman himfelf, and his counfel, a prohibition was grant* 

ed by the whole court» becaufe the party chofen is a 

mere 
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Baft XIJI. Prichard and Hawkins's Cafe. 

ipçrft temporal man, and the mçans of chufing of hiwijcil 
the cuflom is mere temporal, fo a* the official cannot deprive Antea 8, 9, &t A 
I}Im; but upon occafion the pari(hioner$ might difplace him i ,7 » 1 *' 41 » * Ct 
and this office is like to the office of a Church-warden, who 
although they be chofen for two years, yet for caufe they (the 
parifluoners) may difplace them, as it is holden in 36 H, 8. 5, 
And although that the execution of the office concemeth di- 
vine Service, yet the office itfeif is mere temppral. See 3 E, 
;, Annuity 30. He who is Clerk of a pari(h is removable 
y the pariffiipners. See 18 E. 3. 27. A gift in tail was 
made of the ferjeanty or clerkfhip of the church of Lincoln, 
and there adjudged that the office is temporal, and ihall net 
be tried in the ecclefiaftical court, but in the King's court : 
and it is to be known, that the deprivation of a man of a> 
temporal office or place, is a temporal thing, upon which no 
appeal lieth by the ftatute of 25 H. 8. but an aflifc, as in See Skinner 46^ 
4Eliz. Dyer 209. The Prefident of Magdalen -college in *499>*«- 
Oxford. was deprived by the Bifliop of Winchefter their vifi- 
tor ; he (ball not have an appeal to the delegates, for the de- 
privation is temporal, and not fpiritual ; but he may have an 
affife : and therewith ajgreeth the book of 8 AflV Siracfe's 
cafe : but if a Dean of a cathedral church* of the patronage 
of the King, be deprived before the Commiffioners of the 
King, he may appeal to the delegates within the faid 
a£t ot 25 H. 8. For a deanery is a fpiritual promotion, and 
not temporal : and before the laid a£t, in fuch cafe, the ap- 
peal was to $ome immediately. 



* C37) Pmchard and Hawkins's Cafe. Page [71] 
Mich: 5 Jacobi Rot. 30. 
In the King's Bench, 

wl&fioer* 

JOHN PRICH ARD brought an action upon the cafe Sec x Diw.kh, 
.agaihft Robert Hawkins for flandeyous words pub- P ,,6 '"> &1 *> 
lifted the laft day of Auguft, in the third year of the ph^/i^ 14^ 
King, viz. thatPrichard, which fcrvçth Miftrefs Shelley, did pi. 1, topi, 3. 

Y 3 jnufder 



Disok and Bestnby's Cafe Y4ftTX1& 

prarder Toan'Adams's child» (quondam lfahtllam Adams mad* da* 
funâf Jlliam cujufdam Jobannis Adams, of William Are in the 
fount* of Gld M ^e ti ef yJf t mt nt hY - u p o » » hicb airirriatxrnar 
unis Drought in the Exchequer-chamber, upon a judgment 
given for Prichard in the King's Bench: and the judgment 
was reverfed in Eafter-term, ^Jjacobiy becaufe it doth not ato» 
oear, that libel wa* dead ?t thr fhne of the 'freaking the 
words, for tunc dtfuntf ought to have been in the pUtc of 
pû<kd*fyn&\ 



(?») DISOtf and BESTNEr* Càfe 
In thç King's Bench. 



su***. TJPUMPHRY BISOH ftid of tflctohs Bcftnéy, TJttcr 

S?Ti2iv.rij i JCX Ba ™ ft C r an 4 Ç?¥ nf Çllor of Gray's-Inn, " Them a 
pi. 14, 16, 17,' <( Barrifter ? "Thou art no Barrifter, thou art a Barrctor ; 
x »7- p{ 41, 43» " thou wert put from the bar; qnd thou dareR Hot fhew thy* 

lt>\£t*£. " fe K t h * rc i Tno » fc*$X h V * Thou haft as much vît as q 

3 ^iityrj 5^. «.*> daw. M Upon not guilty pleaded, the jury found for the 

plaintiff, and aflefied damages to 23I. upon which judgment 

was given : and in a writ of error in the Exchequcr-chambçr| 

$P jiidgmcn^was afEqpc^. 



f 39) filtfTJ* 



PartXm 



(39) Smith and HiLLVCçfe. 

Pafck 8 Jacobi 1, 
In the King> Bench, 






O AH SMITH brought an aftion of aflault and battery Error. 
^ againft Walter Hill in the King's Bench, which began Return alb. 
T afch. 7 Jacobi^ R*t, 175, upon not guilty pleaded, a verctift ^5 c ««*» 
?nd judgment w*s for the plaintiff; and J07I. aflfcfled for da- x dJ^ l%£ 
mages and cdfts. In % writ of error brought in the Exche- pi. rj. 
quer- chamber, the error was afligned in the Venire facias % 
which was certified by writ of Certiorari : and upon the writ, 
no return was made upon the back of the writ, (which is 
called rtturnum album?) and for that caufe, thifrEafter term 
the judgment was reverfcd. 



■*C#WE5CO T's Cafe. ^ w 

Trt/k 7 jfacobi I. 
In the Court of Wards: 

IT was found by a writ of Diem chujit extremvm> after the Diem state a 
death of Roger Wcftcot, that the faid Roger, the day that tremnm. 
fce died, was feifed of and in the moiety of the manor of Trc- Vide «*• A 
waUiatd in his demefne as of fee, and of fuch his eftate died **'££ I0Sa 
thereof feifed ; and that the moiety of the (aid manor, 
anno 19 £. 3. was holden of the then Prince of Wales» 
as of his caftle of Trematon, parcel of bis duchy of 
Cornwall, by knight's ferrice, as it appeareth by a certain 
exemplification of Trematon for the fame Prince, made 
^Martii) 19 £.3. And the words of the extent, were 
* mUiebm 



Wistcot's Cafe. I^Xftl, 

WilMmus de Terr tenet due ftoia fcf dimieT militis opud Pick, 
Strikleftomby fcf Trewalliard, per fervitium militare, & 
reddit indeper annum id. And it was refolded by the two 
Chief Juftices, and the Chief Baron, that the office concern- 

Vîdcant.43,50. ing the tenure was infafficiem and void, taraflfrthfl the 
vèrdiâ of a jury ought to be.full and dire£t, and not with a 
prout patet, for, by that the whole force of the vcrditt relieth 
only upon the extent, which if it be falfe, he who is grieved 

' (hall have no remedy by any traverfc ; for they have not 

found the tenure indefinite which might be traverfed, but 
with a prout patet, which makes the office in that point inef- 
ficient, and upon that a Melius inquirendum (hall iflue forth : 

Aotct 41. and therewith agreeth F. N. B. Î55* that a Melius inquirendum 

% Co. i68 9 (ball be awarded in fuch a cafe. 



TH1 



PartXÏIT. 



THE 

TAB L E. 

A. 

Page. 

ACTIONS of claim to be brought within five years, 2r 
A£ts of Parliament are parcel of the law, ergo to be 

judged by the Judges of the law, 4 

Atts ; none may take upon him any adt, Sec. but who hath 

knowledge in the fame» 12 

Admiral, his power, how far it extends, 51, 5a 

Aid to the King, who to pay it, 26, 27, 28 

For what, 29, 30 

Made certain and when to be paid, 25 

Apples, not contained within the words of ftatute 5 E. 6. 14. 

againft ingroflers, 18, 19 

Avowry where it (hall be good and maintainable, 58 

B. 

Benevolence, 2a 

Bote, a Saxon word, the fignification whereof is various 65 
Bote and eftovers fignify all one thing, ibid. 

Brewer is within the aft of 5 £1. 4. for that none may keep a 

common brewhoufe, unlefs formerly apprentice, 11, 12 
Bridges, rivers, fewers, &c. who ought to repair them, and 

how compellable to it, 33 

Burgage- tenure, what it ii, 27 

c - 

Canon ecdef. againft the King's prcrogati?e, die common 
law» &c. iffi fa£io void, 47 

Canterbury, Archbifhop thereof cannot che one out of his 
own dioccfc, and the rcafon thereof, 5, 6, 7, 8 

Commit» 



The T ai le* PartXIItt 

Commiffion, High Commiflioncrs, thcîr power* and to whom 
extendable, Page 10, 47 

Common of pafture who (hall have it, and who fliall be de- 
barred, and why, 66 

Common divided (hall be rateable, fo that the land In which, 
&c. flialinotbefurcharged, ibid. 

Confutations granted, 4S 

Copyhold, where a copyholder may deny to pay his fine, a 

Copyholders may of common right take houfebote, bedgebote, 
and ploughbote, upon his copyhold, 68 

Shall have an aûion againft bis lord for catting down 
' timber-trees, 69 

CuAoms, what cuftoms (hall be good, and wbenVand what 
not, % 12.13 

Cuftoms, where the King's court fliall be oufted of jurisdic- 
tion in Modo Decimandi* and where not, 18 

Cuftoms and prefcriptions to be tried by the common law, 40 

D. 

Damages treble, where to be fucd for, 24 

Dtcimandi Modus, what it is, and by whom to be tried» 

37» 38.39» 40 

Plea of Modus dtcimandi ^ where good and where not, 43 

Dower, how a wife may be barred of her dower, and for 

what, 19,20,21, 2a 

Where (he (hall be endowed, and when, 20, 22, 23 

E. 

Error, writ of error fo annihilates accord as if it had never 

been, 20 

What fliall be recovered therein, 21, 22 

' Error, where amended, and where not* 54 

Error, what is fufEcient to renew a judgment, or confirm 

it, 7* 

Eftoppel what, and the force thereof, 62 

Executor, Commons and feverance lieth in any fuit brought 

v as executors, 3a 

Extortion. See page 24. 

F. 

Fees, what fees may be taken fcr proving a will, and eitor* 

tion therein how punishable, 244 25* 26 

g Fiat 



Part XIII. The Table. 

Fine reafontble ih copyhold muft have a ftt time for pay- 
aient, Page 2 
|t muft be rerifonable* ahd not excefliVe» 2, 3, 4 
„By whom to be adjudged, 3 

"Wnat is a reafonable fine, and what not, ibid. 

Foreftallers. See ingroflefs 

Forgery what, and how punHhable, 34, 35 

H. 

Heir, entry of the heir #here lawful, 49 

L 

Ingroffers, &c. ■ . . *v *' 

Joint-tenants and tenants in common, the difference between 
them, . 55, 56, 57 

Joint-tenante may be teifed to ânfwer though they come at un- 
ùftral times to it ibid. 

Judge ecclefiaftical, his power to examine upon oath, 10 

K - 

King, land given to the King difcharged of tithes, 15 

Where the King (hall have the mefne profits of land, and 
where riof, 40 

L. 
Land, where it (hall defcend, and where not, 50 

Lands, how they may be difcharged of tithes, 15 

Law Wiff do no wrong» 21 

Law of England how divided* 40 

L^aft for VeaVs tô two, if they fo long live, if one dies the 

feare is determined, 66 

Livery*, Where 116 liVcry or Ou/ter U main fhall need to be 

fued, 50, 5 1 

The manner of fuing livery, ahd the form of the writ, 62 

. ML 

Manor, how a lord of a manor may wrong his copyhold te- 
nant, 68 
Melius inquirendum^ where it licth, and for what, 73É 
Meffuagium W ttn$mentum % their difference* 48 
Modus decimandi % 12, 13, &c. 37, 38, 39, 40, 4X9 &c. 

O. 

Office, where neceffary to be found, where not, and when it 
muft be found, • . 22, 63 

Where it (hall be infufficient, 4#, 50, 72 

It (hall not be an éftoppel, arid trie reafon thereof, 61 

Parîfhes and towns, their bounds triable only by common 
law, the reafon why, , 1 7, 1 8 

Parliament, privileges, orders, arid cuftoms of Parliament, 

only to be decided in Parliament. 63 

Vol, VIL Z Pirates, 



The Table,. PftitJUI, 

Pirates, how, when, and by whom punifhablè, Pagç 53} 54 
Frocéfs, Sur chamber cannot make procefs againft either 

lands or good», 64 

Prohibition when, and where it lieth, and againft whom, 8» 

9» 10,41,42, 43, 70 
R. 
Rent, when it may be divided, and upon what occafion, 57 
Reparations in houfes, if neccflary to be fliewed in certain, 

hf contra. 68 

Replevin, by whom grantable, and for what, 31 

Rex eft per f ma mixta, 17 

S. 
Seifin, where no primer feifin ftall be, 50 

Severance of part of a reverfion lofeth not the entire rent, 58 
Çewers, Commiffioners thereof, their power, how far and to 

what it extends, 35, 36 

Socagc-tenure what, 27 

Sorcerers and enchanters, who, and theif punifhment, 59 
Statutes, to be repealed by none but by ftatutes, 1 7 

Timber-trees who may cut them, and who may not, 6q 

Tithes, how fatisfaûion may be given in difcharge of tithes, 

They cannot be altogether taken away, 14 

"Where and bow they may be altered into aiiother thing, 

How many ways one may be discharged of tithes, and of 

what payable, 16, 42, 43 

If divided from the nine parts, not to be fued for in court-eç- 

clefiaftical, if it be without fraud, 23 

Where the right of tithes may be tried, 59, 58 

Traverfe of offices, 61 

Treafon, how, and by whom punifhable, 54 

Trefpafs, a£tion therein, where it lies, againft whom, and 

for what, . 69 

Trials. Vidt Pariflies and Cufloms. 

U. 
Ufe, where a ufe may be limited, and where not, 55 

Who (hall have the ufe, 56 

W. 

Wards, who (hall be a ward to the King, 55, 57 

Wafte, what adjudged wafte, and where it lieth, 6f 

Warite, who (hall be chargeable in a writ of wafte, 69 

Wife, where a wife (hall have an eftate for life, 49 

York, the Pre C dent and Council of York their power how 
far it extended), • 31 

FINIS. 
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